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A NEW AMERICAN VENTURE IN OBLIGATORY 
ARBITRATION 


BY ROBERT R. WILSON 
Duke University 


Arbitration, sometimes called the “eternal” question in con- 
nection with Pan-Americanism, is again to be dealt with by 
the American Republics in conference. The invitation sent 
out by Secretary of State Kellogg on June 19,’ for the meeting 
of plenipotentiaries in Washington on December 10, 1928, is 
pursuant to a resolution passed at the Sixth Pan-American 
Conference. This resolution appears to be unique because of 
the very conservative tone in which is declared the purpose 
of constructing an “obligatory” arbitration convention. At 
the Havana meeting it was resolved: 


1. That the American Republics adopt obligatory arbitration as 
the means which they will employ for the pacific solution of their 
international differences of a juridical character. 

2. That the American Republics will meet in Washington within 
a period of one year in a conference of conciliation and arbitration 
to give conventional form to the realization of this principle, with 
the minimum exceptions which they may consider indispensable to 
safeguard the independence and sovereignty of the states, as well as 
matters of a domestic concern, and to the exclusion also of matters 
involving the interest or referring to the action of a state not a 
party to the convention. 

3. That the Governments of the American Republics will send for 
this end plenipotentiary juriconsults with instructions, regarding the 





1United States Daily, June 21, 1928, p. 1. 
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maximum and the minimum which they would accept in the extension 
of obligatory arbitral jurisdiction. 

4. That the convention or conventions of conciliation and arbitra- 
tion which may be concluded should leave open a protocol for pro- 
gressive arbitration which would permit the development of this 
beneficent institution up to its maximum. 

5. That the convention or conventions which may be agreed upon, 
after signature, should be submitted immediately to the respective 
Governments for their ratification in the shortest possible time.? 


The most striking thing about this action is the assumption 
upon which it proceeds, 7.e., that an all-inclusive, unlimited 
arbitration engagement among the American Republics is not 
practicable at the present time, and that obligatory arbitration 
should be established upon a treaty basis only within a 
definitely limited sphere. The phrasing of the resolution sug- 
gests immediately a contrast with experiments going forward 
in other parts of the world with treaties for practically unlim- 
ited (or at least theoretically unlimited) obligatory arbitration. 
It directs attention also to the fact emphasized by a speaker at 
the Fifth Pan-American Conference, 1923, when, attacking a 
reference to arbitration as a “principle of American Public 
Law,” he pointed out that while the first general treaties of 
obligatory arbitration appeared in America, the American 
Republics as a group had not been able to achieve the ideal 
of “ample” arbitration, and were therefore not in advance of 
European states in this respect.’ Perhaps the latest step 
taken to secure some kind of a general arbitration convention 
in the Western Hemisphere may be most profitably considered 
in the light of (1) the action taken by previous Pan-American 
conferences dealing with obligatory arbitration; (2) obliga- 
tory arbitration agreements now in effect for groups of Amer- 
ican states; (3) some of the principal problems which appar- 
ently must be dealt with if the coming conference is to achieve 
its object. 





*Text, Report of the Delegates of the United States to the Sixth Inter- 
national Conference of American States, p. 26. 

’Remarks of Mr. Antokoletz (technical adviser to the Argentine dele- 
gation) replying to statements made by another speaker (Verbatim 
Records of the Fifth Conference of American States, I, 437ff). 
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I. ACTION TAKEN BY PREVIOUS PAN-AMERICAN CONFERENCES 


1. The First Conference, 1889-1890 


Since the third decade of the nineteenth century individual 
states in Central and South America had been endeavoring to 
conclude bi-partite conventions for obligatory arbitration.* 
And between 1826 and 1889 there had been various efforts 
looking to the establishment of obligatory arbitration upon a 
basis somewhat broader than that of bi-partite engagements. 
At the Second American Congress, held in Lima in 1864—1865, 
for example, a project of an alliance (which was never rati- 
fied) was accompanied by an agreement upon “compulsory” 
arbitration, which also failed of ratification by the states con- 
cerned.’ Occasional pacts between more than two states were 
of short duration; they reflect no general codperation with a 
view to the extension of arbitration, or appreciation of the 
reasonable bases upon which it might be made obligatory.° 





4Cf. The opinion of Moch, Histoire Sommaire de arbitrage Permanent, 
p. 43, that under the existing conditions such agreements had little 
chance to become working agreements. 

5The seven states represented were Chile, Peru, Ecuador, Venezuela, 
Salvador, Bolivia, and Colombia. 

For discussion, cf. Inman, S. G., “Pan-American Conferences and 
Their Results,” Southwestern Political and Social Science Quarterly, 
IV, 238-266. Cf. also statement in regard to American congresses or 
conferences where arbitration was endorsed, in the Special Handbook 
for the Use of Delegates, Sixth International Conference of American 
States (Washington, 1927), p. 36. For other treatments of the general 
subject, cf. Toro, Notas sobre Arbitraje Internacional en las Repiblicas 
Latino-Americanas (Santiago, 1898); Quesada, Arbitration in Latin 
America (Rotterdam, 1907); Gonzalez, International Arbitration and 
Argentine Policy (Buenos Aires, 1910); Abranches, O Brazil e o Arbi- 
tramento (Rio de Janeiro, 1911); Penfield, The Attitude of American 
Countries Toward Arbitration and the Peaceful Settlement of Interna- 
tional Disputes (address before Subsection on International Law, Second 
Pan-American Scientific Congress, Washington, December 27, 1915- 
January 8, 1916); Fried, Pan-Amerika: Entwicklung, Umfang und 
Bedeutung der Zwischen-stattlichen Organisation in Amerika, 1910-1916 
(Zurich, 1916); Urrutia, La Evolucién del Principio de Arbitraje en 
América (Madrid, 1920). 

®*During the period from 1872 to 1900, four general treaties were drawn 
up between Central American states, but two of these were unratified 
and the other two remained in effect for only a short time. The four 
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By 1889, however, it appeared to some that an American 
convention giving application to the principle of obligatory 
reference had become possible. 

The first stated object of the Act of Congress of May 24, 
1888, authorizing the President to arrange a conference of 
American states, was the discussion and recommendation for 
adoption to the respective Governments of “some plan of arbi- 
tration for the settlement of disagreements and disputes that 





included the treaty of peace preparatory to union (between the five 
republics), February 28, 1876, unratified; the five-power pact of Feb- 
ruary 16, 1887, which required “necessarily and unavoidably” recourse to 
arbitration for the settlement of differences not adjusted through negotia- 
tion [not ratified by Salvador, but in force for the other signatories 
until annulled by a treaty of November 24, 1888, according to Wiesse, 
Recopilacién de los Tratados y Convenciones de Arbitramiento Inter- 
nacional (Lima, 1907), p. 82]; a four- power treaty of May 23, 1892, 
specifying “arbitration as the only means to decide or settle all differ- 
ences or disagreements which may arise between the signatory republics, 
whatever their cause, nature or purpose” (which was apparently not 
ratified); the tri-partite convention of 1895 looking to the formation 
of the Republic of Central America, which would have required the 
insertion in any treaty of friendship which the new Union might make 
of an arbitration clause, questions to be decided “invariably and without 
exception” by this peaceful means (text in 92 British and Foreign 
State Papers 228). 

The general course followed by the United States during the period 
was that of keeping arbitration on what was substantially a voluntary 
basis. For an early engagement entered into by the United States, 
obligating the parties to refer for settlement, cf. the Treaty of 1796 
with Tripoli (8 U. S. Stats. 155). The much-discussed article in the 
Treaty of Guadalupe-Hidalgo allowed either signatory to decline to 
arbitrate any question “deemed by it altogether incompatible with the 
nature of the difference or the circumstances of the case” (9 Stats. 938). 
In a later (1889) boundary arrangement with Mexico the United 
States accepted the principle of obligatory reference of certain questions, 
but with a restricted obligation as to the acceptance of resulting reports. 
To an International Boundary Commission were to be referred “all ques- 
tions or differences” arising on specified portions of the frontier, 
“whether such differences or questions grow out of alterations or changes 
in the bed of the .... Rio Grande and .... Colorado River.... 
or of any other cause affecting the boundary line.” Each state reserved 
the right to disapprove within one month any decision agreed upon by 
the commissioners. After such disapproval, both Governments were to 
“take cognizance of the matter and... . decide it amicably, bearing 
constantly in mind the stipulations of Article XXI of the Treaty of 
Guadalupe-Hidalgo. .. .” (26 Stats. 1516). 
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may hereafter arise between them.””’ At the Conference the 
drawing up of such a project was entrusted to seven members 
constituting the Committee on General Welfare. The report 
of this body furnished a basis for general discussion. A 
twenty-year agreement was recommended, prescribing arbi- 
tration for all disputes which might arise between the signa- 
tories, excepting only those questions the consideration of 
which might, in the opinion of any state, endanger its inde- 
pendence.® 

Various objections to the convention were advanced. The 
reservation clause received considerable attention, and brought 
forth a diversity of opinions on what such a clause should 
contain. The project presented by the representatives of Ar- 
gentina and Brazil proposed to except such questions as might 
affect national sovereignty.2 A project submitted by the 
United States to Mexico during the Conference had proposed 
the reservation of questions which might affect the territorial 
integrity of States.1° Mexican representatives suggested that 
the reserve should cover questions which might affect “in a 
direct way” the national honor and dignity of the contracting 
states or either of them." 

The absence of provisions for sanctions was criticized by 
Chilean representatives, who took the position that a legal obli- 
gation accompanied by no sanction save the will of the con- 
tracting parties would be meaningless. The Colombian dele- 
gation, expressing its regret that the plan did not go further 
in the direction of really obligatory arbitration, suggested a 
collective sanction to be imposed by the signatories against a 
state disregarding its arbitral engagement. The same delega- 
tion criticized the arbitration scheme because of the absence 
of adequate provisions on procedure.” 





725 Stats., 155. 

8Cf. text of the convention, as finally adopted, Reports of Committees 
and Discussions, International American Conference (Washington, 1890), 
II, 1078-1083. For discussion of the effect of the reservation clause, cf. 
Minutes, International American Conference, II, 993. 

*Reports of Committees and Discussions, II, 965. 

10[bid., remarks of Mr. Romero of the Mexican delegation. 

11fbid., II, 966, 1036. 

!2According to the draft, the choice of arbitral agents was not to be 
limited to judges or persons of legal experience; such duties might be 
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The strongest objection to the general principle of obliga- 
tory arbitration came from Chile, and objections to the par- 
ticular method of applying it were urged by Mexico.'* Of the 
seventeen states represented at the Conference, fifteen gave 
their unqualified support to the general plan't—which never 
went into effect, for lack of ratification—while Mexico sup- 
ported it subject to reservations on certain parts, and Chile 
abstained from voting. An action of the Conference thought 
by some to be an inseparable accompaniment of the arbitration 
agreement was the adoption of a plan with reference to the 
principle of conquest; it included a declaration against the 
renunciation of the “right to arbitration.”** The chief ac- 





entrusted not only to tribunals of justice, but to scientific bodies, public 
officials, cr private individuals (Article VII of the project). 

18The principal objections advanced by Chile may be summarized as 
follows: (1) Experience through attempts at arbitration systems since 
1826 did not afford support for the new plan; (2) arbitration being an 
essentially peaceful and optional procedure, if it be made obligatory its 
whole nature would be antagonized; (3) obligatory arbitration without 
a sanction is unreasonable, and on the other hand, the establishment of a 
super-sovereign would be impossible; (4) a system of mediation would 
afford a much more practical solution; (5) the change advocated would 
be too abrupt; (6) certain supposed irregularities in the form of the 
project (e.g., its attempt to “make” a treaty, and the retroactive effect 
which it might have) made it unacceptable. 

Mexico rested her objections upon the following principal considera- 
tions: (1) That the plan was too radical; (2) that “national honor” and 
“national dignity”! should be added to “independence” in the reservation 
articles; (3) that Article II, enumerating kinds of questions, was incon- 
sistent with Article III; (4) that the same objection offered by Chile 
under the sixth point in the paragraph above would make the plan 
unacceptable. 

The Mexican delegation offered a constructive proposal in the form of a 
scheme for resort to mediation, and whereby the decision of the mediator 
in regard to the nature of a question (where the parties were not agreed 
as to whether the question was a reserved one) should be final and bind- 
ing upon the parties (Minutes, II, 1030-1032). 

14But see the statement made at the Second Conference, that the 1890 
convention was signed by only nine of the states represented at the 
First Conference. Second International American Conference (Mexico, 
1902), p. 311. 

15To this declaration all of the delegations were favorable, except that 
of Chile, which abstained from voting. The provisions, as finally 
adopted (Minutes, II, 1147, 1148) were as follows: 
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complishments of the Conference in connection with obliga- 
tory arbitration seem to have been in directing attention to the 
whole question, marking out some of the problems which were 
to be encountered, and affording a background of experience 
for the First Peace Conference at The Hague. On the other 
hand, reaction against the extreme claims made by the advo- 
cates of unlimited arbitration treaties appears to have been a 
strong contributing factor in the building up of opposition 
during the following three decades; so that reservation clauses 
were commonly inserted in bi-partite arrangements. 

President Harrison in his message of September 3, 1890, to 
the Senate, expressed the opinion that the ratification of what 
the Conference had produced to promote the cause of arbitra- 
tion would be “one of the happiest and most hopeful incidents 
in the history of the Western Hemisphere.”** The President 
was not to be the only American chief executive failing to see 
a desired arbitration arrangement become effective. 


2. The Second Conference, 1901-1902 


First in the list of subjects discussed at the First Confer- 
ence and which the executive committee suggested for further 
consideration at the Conference in Mexico City, 1901-1902, 
was arbitration. All of the American Republics were repre- 
sented. The project for an international court of claims, the 
convention in regard to pecuniary claims, and action of the 
represented countries on adhesion to the Hague Convention 
for the Pacific Settlement of International Disputes, all had 
an important bearing upon the obligatory arbitration prin- 
ciple in the Western Hemisphere. 





First. That the principle of conquest shall not, during the con- 
tinuance of the treaty of arbitration, be recognized as admissible 
under American public law. 

Second. That all cessions of territory made during the con- 
tinuance of the treaty of arbitration shall be void if made under 
threats of war or in the presence of an armed force. 

Third. Any nation from which such cessions shall be exacted 
may demand that the validity of the cessions so made shall be sub- 
mitted to arbitration. 

Fourth. Any renunciation of the right to arbitration, made under 
the conditions named in the second section, shall be null and void. 
16Richardson, Messages and Papers of the Presidents, XI, 5518. 
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As at the Conference of 1889-1890, Chile was the chief 
objector to proposals for unlimited arbitration treaties. Rea- 
sons which her delegation advanced were in part identical 
with those offered twelve years previously.’ Peru was the 
most vigorous advocate of an obligatory system, and her repre- 
sentatives strongly attacked the Chilean idea of withholding 
from arbitration any question which, it might be claimed, would 
affect the “superior interests of states.”'* Arguing presum- 





1TThe Chilean delegation, after reciting the failure of attempts to pre- 
serve peace in the Americas by means of obligatory arbitration treaties, 
and referring to the failure to secure ratification of such engagements 
as the 1890 project, based its opposition upon the further considerations: 
(1) That there were questions which did not admit of arbitration in any 
form whatever (because affecting the independence, integrity or sover- 
eignty of a state, or its dignity, honor or “most vital” interests, or be- 
cause of their political nature); (2) that to let each state determine for 
itself whether any controversy was within the suggested category would 
be to nullify obligatory arbitration, while for any state to give up such 
a right would be a complete abdication of its sovereignty; (3) that obliga- 
tory arbitration was therefore incompatible with national sovereignty; 
(4) that public opinion in states would not permit the carrying out of 
an obligatory arbitration treaty in time of crisis; (5) that past expe- 
rience showed that means other than obligatory arbitration had had to be 
used to preserve peace; (6) that wars usually grow out of political 
questions, for the settlement of which arbitration is not adapted; (7) 
that the benefits of arbitration are real and practicable only when it is 
optional. Minutes and Documents, Second Pan-American Conference 
(Mexico, 1901—’02), Minutes for Jan. 16, 1902, pp. 20ff. 

18In defense of arbitration made obligatory through treaties, the Peru- 
vian delegation advanced the following chief arguments: (1) That the 
history of American conferences showed that arbitration “established as 
a compulsory rule” had been the subject of' deliberations in many cases, 
the work of these gatherings resulting in stipulations “more or less ex- 
tensive and effective, to decide our external conflicts by means of arbi- 
tration, established by compulsion”; (2) that even if compulsory arbitra- 
tion treaties had not prevented wars (any more than criminal law pre- 
vents murder) they should not be abandoned; (3) that there were some 
sixty inter-American treaties establishing arbitration for special causes 
or as a special institution, in addition to treaties with European states, 
and instances of successful use of arbitration; (4) that the institution 
of arbitration was no longer a mere aspiration of writers, since all the 
American Republics had agreed to it at various times; (5) that the effect 
of action taken at the First Peace Conference was not to condemn obliga- 
tery arbitration, although the Peruvians thought the Convention for the 
Pacific Settlement of International Disputes was not worthy of imitation 
by American states, since it did not go far enough; (6) that restriction 
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ably from the same set of facts, i.e., the actual experience 
which the American Republics had had with arbitration 
treaties, the Chilean delegation attempted to prove the utter 
failure of anything resembling obligatory reference based on 
treaties, while the Peruvians tried to show that obligatory 
arbitration had become an established principle of American 
public law. Most of the delegations seemed inclined to oppose 
the Chilean contention. But there was no general agreement 
upon the exact method of application of the principle of obliga- 
tory settlement. There was, as before, disagreement on the 
scope of disputes which should be provided for. Mexico would 
have retained the reserve clause of the 1890 project, and 
would have added one excepting juestions affecting “national 
honor.” Venezuela was unwilling to have arbitration made 
obligatory for questions involving her rivers. The United 
States delegation was under instructions to be guided by the 
principle, among others, that “all arbitration should be vol- 
untary.’’® 

The result of this divergence of opinion was action in the 
nature of a compromise. The majority of the represented 
states became signatory to a so-called “obligatory arbitration” 


of arbitration in order to protect “superior interests” of states would 
mark a reactionary step for the American Republics; (7) that there 
was greater opportunity for obligatory arbitration in America than in 
Europe, since there were in the Western Hemisphere no “political” ques- 
tions (even boundary disputes being considered of a technical nature). 

Peru’s delegation further thought that only excluded (not included) 
questions ought to be listed in arbitration treaties. They were willing 
to accept the convention signed by the majority of states represented only 
as a compromise measure (Minutes and Documents, Second Pan-Ameri- 
can Conference, Minutes for January 22, 1902, 7ff.). 

19Sen. Doc. No. 330, 57th Cong., 1st session. The instructions, re- 
ferring to the proposal for an international court of claims, stated that 
there would be greater probability of ratification if the experiment 
“should be for a limited time and should embody nothing compulsory.” 

For an opinion as to the reason for the supposed change in the attitude 
of the United States (between 1890 and 1902) cf. Dumas Les Sanctions 
de lV’ Arbitrage International, pp. 386-387. 
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treaty,2° while all except Brazil and Venezuela” signed the 
protocol recognizing the jurisdiction of the Permanent Court 
of Arbitration. The latter was so worded as to leave it possi- 
ble for individual states in bi-partite agreements to extend 
the scope of obligatory arbitration as between themselves.” 

The project offered for the handling of pecuniary claims 
was incorporated in a treaty signed by the delegations of 
seventeen states. By its terms, 


The High Contracting Parties agree to submit to arbitration 
all claims for pecuniary loss or damage which may be presented 
by their respective citizens and which cannot be amicably adjusted 
through diplomatic channels and when said claims are of sufficient 
importance to warrant the expense of arbitration.?% 





20The first three articles of this treaty were as follows: 
I. The High Contracting Parties obligate themselves to submit 
to the decision of arbitrators all controversies that exist, or may 
exist, or may arise, among them and which diplomacy cannot 
settle, provided that in the exclusive judgment of any of the inter- 
ested Nations, said controversies do not affect either the independ- 
ence or the national honor. 
II. Independence or national honor shall not be considered as in- 
volved in controversies with regard to diplomatic privileges, bound- 
aries, rights of navigation, and validity, construction and enforce- 
ment of treaties. 
III. By virtue of the power established in Article 26 of the 
Convention .... signed at The Hague on July 29, 1899, the High 
Contracting Parties agree to submit to the decision of the Permanent 
Court of Arbitration ... . all the controversies referred to in the 
present Treaty, unless either of the parties prefers the establish- 
ment of a special tribunal. Second International American Con- 
ference (Mexico, 1902), pp. 375-376. 
This treaty, which also included articles in regard to the use of 
commissions of inquiry and mediation, was apparently signed by 
representatives of nine states; Venezuela assented in principle but 
her delegation withdrew before the end of the Conference. 
21The Brazilian representative died during the Conference, and the 
Venezuelan delegation withdrew. 

22Provisions were to become effective when three states should have 
expressed their approval and submitted the same to the Government of 
the United States (text of protocol of adherence, Minutes for January 
15, 1902, pp. 12-14). 

283Minutes for January 27, 1902, pp. 12, 13; full text in Second Inter- 
national American Conference, pp. 309-310, and, as ratified by the United 
States, 34 Stats. 2845. 
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The Permanent Court at The Hague was, for those states 
in America accepting the Hague Convention for Pacific Settle- 
ment, to be the tribunal. After being slightly changed, the 
project was found acceptable to all the delegations represented 
at Mexico City. It was to be effective for five years. At the 
close of the Conference the Mexican Secretary of State com- 
mended as its principal achievement in the cause of arbitration 
(in addition to the obligatory arbitration treaty accepted by a 
majority, and the action on the protocol of adhesion to the 
Hague Convention for Pacific Settlement) this unanimous 
agreement of the delegates to submit to arbitration all con- 
troversies arising out of claims of individuals for indemnities 
and damages. The convention (in the form given it in 1902) 
was later ratified by only about half of the states.** 


8. The Third Conference, 1906 


Consideration of the subject of international arbitration 
at the Conference of Rio de Janeiro in 1906 was affected 
by the fact that the general question was to be taken up at the 
approaching Second Peace Conference at The Hague, to which 
the American Republics had been invited. Discussion of the 
topic at the Third American Conference was, by unanimous 
agreement of the committee (on which each delegation had a 
representative) limited to the committee room. Here the 
attitude taken by various states seems to have been about the 
same as their respective representatives had taken in 1902. 
Uruguay and Bolivia believed arbitration should have first 
place in the work of the Conference; Peru wanted arbitration 
“without restriction or limitation of any kind” to be discussed 
with absolute freedom at the Conference. The Argentine 
Republic again appeared as an advocate of an obligatory sys- 





24Those states ratifying were the United States, Mexico, Nicaragua, 
Guatemala, El Salvador, Honduras, Peru and Bolivia. A committee 
of the Third Conference believed that this partial ratification might have 
been due to “the precise terms in which the first article provides for 
arbitral jurisdiction, this being possibly interpreted to mean that the 
inherent internal rights and prerogatives of a state were in all cases to 
be substituted by an arbitral tribunal whose jurisdiction could not be 
avoided.” (Report of the Delegates of the United States to the Third 
International Conference of the American States, p. 11.) 
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tem. Peru and Bolivia endeavored in committee deliberations 
to secure a declaration by which the Conference would have 
proclaimed obligatory arbitration as the goal to be reached 
before any pacific settlement of real value could be achieved.*® 

Chile and Ecuador, opposing, pointed to the non-ratification 
of the treaty drawn up in 1902. The United States delegation 
took the position that the treaty for arbitration of pecuniary 
claims was “the simplest and narrowest form of an agreement 
to arbitrate,” and that so long as three-fourths of the Amer- 
ican states had not reached this point of agreement, discussion 
of any proposals for arbitration on a wider scale “would seem 
to be at least premature.’*® The delegation also desired to 
avoid any action which would seem to anticipate the work of 
the Hague Conference. The Conference finally restricted 
itself to the passage of a resolution affirming confidence in 
arbitration as a principle and looking to the conclusion at the 
Second Hague Conference of a convention which would embody 
commonly held views.?’ 

Action was also taken for renewal of the convention on set- 
tlement of pecuniary claims.** Care was taken by a committee 
of the Conference to point out that the effect of this convention 
would not be to substitute in all cases an arbitral tribunal 
(whose jurisdiction could not be evaded without violating the 
treaty) for ordinary machinery in the form of national agen- 
cies. It was thought reasonable to regard as covered by the pro- 
visions only those cases in which diplomatic intervention was 
justified. A state would always have the right to handle cases 
through its own tribunals except where “for special reasons” 
(“and to these international law devotes particular attention”) 
they should be converted into cases of an international charac- 
ter.*° The obvious difficulty lay in defining these “special rea- 
sons and determining the exact moment when a case at issue 
would become “international” and be taken out of the solely do- 
mestic jurisdiction. The most liberal interpretation of the con- 
vention (the fear of which had probably been the reason for the 





25Cf. discussion by Quesada, Arbitration in Latin America, pp. 87-97. 

26Report of the Delegation of the United States to the Third Interna- 
tional Conference of the American States, p. 41. 

27Text of resolution, Report cited, p. 97. 

28Cf. note 38 infra. 

29Report cited, pp. 11, 12. 
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failure of some states to ratify after 1902) would have given 
to any party state at any time the right to say that a case in 
which one of its nationals was involved was international in 
its character. Notwithstanding the different interpretations 
which could be placed upon it, the obligatory feature of the 
convention with reference to pecuniary claims was left in sub- 
stantially the original form, according to the resolution by 
which the Conference recommended a renewal until December 
31, 1912; there was stricken out, however, the article which 
had made the obligation binding only upon those states which 
were parties to the Hague Convention for Pacific Settle- 
ment.*° 

One other topic with a special bearing upon arbitration re- 
mained. In the opinion of the United States delegation, the 
subject of the use of force for the collection of public debts 
“overshadowed in interest all other topics before the Con- 
ference.” To their respective Governments the body of dele- 
gates suggested the possible advisability of having the Drago 
Doctrine considered at the Hague Conference.*! 


4. The Fourth Conference, 1910 


The program of the Conference held at Buenos Aires in 
1910 was not so extensive as that of preceding conferences. 
The exclusion from the agenda of arbitration as a general 
question left no such opportunity for wide discussion as had 
marked the First and Second Conferences.** But certain mat- 
ters relating to arbitration were brought before the Confer- 
ence or its committees, through reports on acticn taken by 





80°Report of the Delegation of the United States, p. 12 (text of Reso- 
lution). 

31] bid., p. 116 (text of Resolution). 

82It was feared by the United States that this Conference might as- 
sume to act as an agency for the settlement of boundary disputes then 
existent in South America. The delegates were to follow a course which 
would be in keeping with the consistent attitude of the United States-— 
in holding that the Pan-American Conferences were not to be used as 
agencies of compulsion for the adjustment of particular disputes. On 
the general question, the Instructions pointed to the Hague Convention 
for Pacific Settlement and to existing bi-partite treaties as indicating the 
extent to which it was advisable to go at the time in the matter of 
obligatory arbitration. 
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Governments to give effect to the work of the Third Confer- 
ence, and also in connection with the further improvement of 
the convention on pecuniary claims. The delegation of the 
United States was under instructions to oppose any effort at 
the Conference for the conclusion of general obligatory arbi- 
tration conventions, or even conventions prescribing methods 
of enforcing arbitral awards in boundary disputes.** 

When reporting the action which their respective Govern- 
ments had taken following the Conference at Rio de Janeiro, 
several delegations took occasion to express their attitude 
toward obligatory arbitral settlement. Representatives of 
the Dominican Republic claimed that delegates of their state 
at the Hague Conference had been the only ones to “assert 
themselves” for the principle of obligatory arbitration with- 
out reserve.** Mexico reported that its Senate had approved 
the arbitration treaty produced at the 1902 Conference (which 
never came into effect) and had more recently concluded an 
arbitration convention with the United States. Paraguay 
and Uruguay reiterated their advocacy of obligatory arbitra- 
tion, while other states reported their adherence to the Hague 
Convention for Pacific Settlement. 

Of greater practical importance was the action taken to im- 
prove the convention on pecuniary claims, and to come to a 
better agreement upon the interpretation of its obligatory fea- 
tures.**° The form of the convention as adopted in 1906 was 
improved in two respects: (1) Its duration was made in- 
definite, subject to the right of any signatory state to denounce 
it by giving two years’ notice of intention; (2) it was so 
drafted as not to be affected by changes in the form of the 
Hague Convention for Pacific Settlement. The important 
point of the exact determination of when a state might, under 
the treaty, invoke the clause to require another state to arbi- 
trate a claim, was the subject of considerable discussion in 





33Senate Document No. 744, 61st Cong., 3rd Sess., p. 37: “.... this 
conference would not seem an opportune occasion for entertaining definite 
propositions on the subject.” 

347 bid., p. 81. 

85As pointed out in the report of the United States delegation, the 
convention had, up to the time of the Fourth Conference, been ratified by 
twelve of the signatories. The reported action of the other eight states 
is also referred to (Document cited, 23n). 
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committee. An effort to make obligatory arbitration of the 
preliminary question, of whether diplomatic action was appro- 
priate in a given case, was defeated, largely by the opposition 
of the United States delegate, Mr. John Bassett Moore.** 
The ground of his opposition was that the proposed change 
would have the effect of inviting denials of the propriety of 
diplomatic action, and of delaying and complicating the process 
of arbitration. The committee seemed to be of the opinion 
that there should not be recourse to the obligatory procedure 
provided except in case of a denial of justice.**7 The American 
delegate’s view was that it would not be wise to lay down in 
advance a set formula by which it could be determined whether 
there had been a denial of justice; his declaration on this point 
was included in the report of the committee.** The re-affirma- 





86The majority of the committee favored the inclusion of the following 
article in the convention: 

In case the nation against which the claim is made does not admit 
the procedure by the diplomatic channel, the arbitral tribunal shall 
treat this point of difference as a preliminary question, and if it 
decides that the diplomatic procedure is not appropriate, the claim 
shall be dismissed. 

If this preliminary question shall be resolved in favor of the pro- 
cedure by the diplomatic way, the arbitral tribunal shall then take 
cognizance of the merits of the case (Senate document cited, p. 23). 
837The meaning of “denial of justice” was considered in a recent case 

before the British and American Claims Commission, which said in its 
award that “a denial of justice may not be invoked, unless the claimant 
has exhausted the legal remedies to obtain justice.” American and 
British Claims Arbitration Tribunal: Award in the Matter of the David 
J. Adams (Claim No. 18, p. 7). 

For a fuller treatment, cf. Eagleton, “Denial of Justice in Inter- 
national Law,” American Journal of International Law, Vol. 22, pp. 
538-559. 

88The Convention, finally elaborated through the work of the Second, 
Third, and Fourth Conferences, and to which nineteen states became 
signatory in addition to the United States, contains the following pro- 
visions: 

ist. The High Contracting Parties agree to submit to arbitration 
all claims for pecuniary loss or damage which may be presented by 
their respective citizens and which cannot be amicably adjusted 
through diplomatic channels, when said claims are of sufficient im- 
portance to warrant the expense of arbitration. 

The decisions shall be rendered in accordance with the principles of 
International Law. 
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tion of the general principle st forth in this convention, and 
the improved form given it, were practical achievements of 
the Fourth Conference.* 


5. The Fifth Conference, 1923 


Between the Fourth and Fifth Conferences, there had come 
a number of developments tending to affect the progress of the 
principle of obligatory arbitration in the Western Hemisphere. 
Among these were the conclusion of the group of Bryan Ad- 
vancement of Peace Treaties, seven of which were with Latin- 
American countries; the conclusion by Uruguay during the 
World War period of a number of treaties for general obliga- 
tory arbitration, including those with France and Great 
Britain ;*° the organization of the obligatory mediation system 
of the League of Nations; the establishment of the Permanent 
Court of International Justice with its “optional clause’”’ which 
was accepted by some of the Latin-American states.*: Of 





2nd. The High Contracting Parties agree to submit to the 
decision of the Permanent Court of Arbitration of The Hague all 
controversies which are the subject matter of the present Treaty, 
unless both parties agree to constitute a special jurisdiction. 
If a case is submitted to the Permanent Court of The Hague, the 
High Contracting Parties accept the provisions of the treaty relating 
to the organization of that arbitral tribunal, to the procedure to be 
followed and to the obligation to comply with the sentence. 
3rd. If it shall be agreed to constitute a special jurisdiction, there 
shall be prescribed in the convention by which this is determined the 
rules according to which the tribunal shall proceed, which shall have 
cognizance of the questions involved in the claims referred to in 
Article 1 of the present treaty. (38 Stats. 1799.) 
3°Mr. Moore pointed out, that in the 120 years preceding, the question 
of denial of justice had appeared in various forms, which could not be 
foreseen. His declaration in full is in the Senate document cited, p. 24. 

The result of this discussion was the inclusion of a paragraph in the 
new form of the treaty which specified that “the decisions shall be ren- 
dered in accordance with the principles of International Law.” Cf/., of- 
ficial records of the Conference, Cuarta Conferencia (Buenos Aires, 1911) 
Segundo Tomo, 577-580. 

*°Cf. note 53, infra. 

*1Cf. P.C.I.J., Series E, No. 3, pp. 83-87, for list including the eight 
Latin-American states subscribing to the optional clause of the Statute 
up to the middle of 1927. 
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significance also was the impetus given to Pan-American senti- 
ment and the tendency toward American solidarity resulting 
from the manner in which some of the other American Repub- 
lics followed the leadership of the United States in the War. 

Among the topics on the agenda at the Santiago Conference 
were “consideration of the best means to give wider applica- 
tion to the principle of the judicial or arbitral settlement of 
disputes between the Republics of the American Continent,” 
and “consideration of the reduction and limitation of military 
and naval expenditures on some just and practicable basis.” 
Further consideration was given the convention on the settle- 
ment of pecuniary claims, which by the time of the Fifth 
Conference was reported to have been ratified by thirteen 
states.*? Non-ratification by some of the declared advocates 
of unlimited obligatory arbitration was not lost sight of by 
some who believed that arbitration on such a scale was im- 
practicable.** Encountering differences of opinion, the Con- 
ference took no action for the further improvement of the 
form of the convention; the whole question, particularly that 
part of it having to do with arbitration in cases of denial of 
justice, was left for the Congress of Jurists who were to meet 
at Rio de Janeiro in 1925.* 

Obligatory arbitration as such was given no more practical 
application in treaties than had been given it at the previous 
Pan-American Conferences. Advocates of unlimited arbitra- 
tion were not lacking at Santiago,*® but it appeared impos- 





42Report of the Delegates of the United States to the Fifth Interna- 
tional Conference of American States, p. 212. A list of the ratifying 
states is there given. It was explained that in Chile and Argentina 
legislative bodies had the convention before them for consideration. 
Salvador had refused ratification because of no exceptions being made 
of claims arising out of revolutionary disturbances and the non-liability 
claimed by the state in such instances; Venezuela seemed disinclined 
to admit any rights of aliens different from those enjoyed by her own 
citizens; Panama had not found the convention acceptable, believing 
there should be inserted a clause specifying that resort to the diplomatic 
or arbitral agencies provided should only be had in cases of obvious de- 
nial of justice. 

43Cf. statement by the reporting delegate of the Juridical Committee, 
Verbatim Records of the Plenary Sessions, p. 622. 

44] bid., p. 602. 

“Cf. note 46, infra. 
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sible to find a formula agreeable to all the states. Some fav- 
ored the adoption of an obligatory arbitration plan in a general 
convention.** But the extent to which the Conference actually 
went was the adoption of a resolution expressing gratification 
at the progress made by pacific principles, and the hope that 
the system of conferences might be usefully employed in the 
interest of peace.*’ 

It was left for the Committee on Armament to present the 
only convention offered which had for its primary object to 
promote the peaceful settlement of international controver- 
sies.*® The Convention for the Pacific Settlement of Disputes 
between the American states, shaped to some extent after 
the Bryan treaties, embodies the following ideas in regard to 
pacific settlement: (1) Obligatory reference of all disputes to 
investigation, with allowed exceptions to states not parties to 
general arbitration conventions ;** (2) provision of facilitating 
agencies composed of the three ranking diplomats at Washing- 
ton and Montevideo, respectively; (3) selection of commis- 





46The report of the Juridical Committee included expressions from 
six states in addition to the statement of the reporting delegate, a Chilean 
(Document cited, pp. 619-622). The expressions from Ecuador and 
Uruguay were favorable to “ample and obligatory” arbitration. Ar- 
gentina would have excepted only disputes which might affect the pre- 
cepts of the respective constitutions of signatory states. 

47Cf., text of the resolution, Verbatim Records of the Conference, 
pp. 622-623. The third section of the resolution set forth the decision 
to forward to the Congress of Jurists who were to meet at Rio de Janeiro 
in 1925 the Costa Rican proposal for the creation of a Permanent Court 
of American Justice, “as well as other proposals that the various Ameri- 
can Governments may formulate in this respect.” 

48Certain other conventions which the Conference produced contained 
compromisory clauses for questions of interpretation or execution of) the 
treaties. Cf., the Convention for the Protection of Commercial, Indus- 
trial, and Agricultural Trade Marks and Commercial Names (Report of 
the Delegates of the United States, p. 90); the Convention for Publicity 
of Customs Documents (Jbid., p. 100); the Convention on Uniformity 
of Nomenclature for the Classification of Merchandise (Ibid., p. 106); 
the recommended draft of a convention on shipping documents (Jbid., 
p. 180). In the first two conventions, obligatory arbitration without 
reservation was prescribed for questions relating to interpretation or 
execution; in the third for questions of “interpretation or operation”; 
in the fourth for questions relating to “interpretation or enforcement.” 

Infra. p. 30. 
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sioners (to conduct investigations) exclusively from among 
American nationals, with resort to the mediatory assistance, 
where necessary, of only American officials; (4) liberal time 
allowances to commissions for the completion of their work, 
and obligatory codperation from interested states; (5) com- 
plete freedom of action to be allowed the parties after the 
submission of a report and the expiration of the agreed time 
thereafter; (6) the omission of fixed rules upon which rec- 
ommendations were to be based, and the authorizing of com- 
missions to fix their own rules of procedure.” 


6. The Sixth Conference, 1928 


The pacific settlement of international disputes was made 
the subject of a report presented to the Havana Conference 
only a few days before the date fixed for adjournment. The 
report, presented by Mr. Alfaro, of Panama, dealt with the 
use of good offices and mediation, commissions of investigation, 
conciliation, friendly composition, and arbitration. Its con- 
sideration by a sub-committee led to the drawing up and adop- 
tion by the Conference of the resolution quoted at the first of 
this paper. Mr. Hughes for the United States expressed the 
opinion that it would be best to arrange for a later conference 
at which could be taken up the questions which would neces- 
sarily arise. 

The sub-committee was of the opinion, which was finally 
accepted as the view of the full Committee on Pacific Settle- 
ment, that there should be no recommendations for changes in 
the Gondra Convention, that convention not having yet been 
ratified by all of its signatories. At the last plenary session 
of the Conference, there was adopted by unanimity a proposal 





‘°The treaty was registered with the Secretariat of the League of 
Nations at the request of Brazil in March, 1925 (L. N. T. S. 831). By 
its terms it entered into force for the ratifying states in the order of their 
ratification. Its duration is indefinite, subject to the right of any signa- 
tory to denounce with notification, such denunciation taking effect one 
year after it has been notified. 

51Cf., the remarks of Mr. Hughes, Report of the Delegates of the 
United States to the Sixth International Conference of American States, 
pp. 22-25. 
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(introduced by Mr. Gonzalez Roa of Mexico) which included, 
in addition to the preamble, the following two articles: © 


1. All aggression is considered illicit and as such is declared 


prohibited. 
2. The American states will employ all pacific means to settle 
conflicts which may arise between them.°? 


II. OBLIGATORY ARBITRATION AGREEMENTS IN EFFECT FOR 
GROUPS OF AMERICAN REPUBLICS 


As appears from the brief review made of the efforts exerted 
at the six general conferences, little concrete evidence is found 
of obligatory arbitration established on a treaty basis in the 
Western Hemisphere. It is not proposed in the present paper 
to attempt an analysis of the obligations assumed by the Latin- 
American states which are members of the League of Nations, 
or of those signatory to the Hague Convention for Pacific Set- 
tlement, or of those which have accepted the Statute of the 
Permanent Court of International Justice with its optional 
clause for obligatory jurisdiction. Nor is it proposed to deal 
with the bi-partite agreements for obligatory reference now in 
force for particular states, although there have been concluded 
since 1919 some bi-partite arrangements which appear to go 
far toward imposing obligations for unlimited arbitration.” 





52Document cited, p. 27. 

53Some of these bi-partite conventions came into force before 1919. 
During the World War period, the Argentine Republic and Uruguay had 
taken the lead in the conclusion of arbitration conventions with leading 
European powers. Cf., for example, the treaties made by the former 
republic with France and Spain, respectively [Treaty with France, rati- 
fications of which were exchanged October 4, 1916: text in Journal 
Officiel, Dec. 27, 1916 (p. 11112); Treaty with Spain, ratifications ex- 
changed Jan. 18, 1917 (Gaceta de Madrid, 1917, I, 181, 182)]. All future 
disputes, save only those affecting constitutional provisions and those 
concerning the nationality of persons (but in general not reserving ques- 
tions concerning the interpretation of a principle of international law 
or those found by arbitrators to relate to the interpretation of treaties) 
were to be settled by arbitration; reference could be effected through a 
unilateral act, should there be a failure to conclude a compromis for 
reference. 

Uruguay made treaties with France and Great Britain in 1918 for 
the arbitration of all future disputes arising between the signatories 
(reserving only certain disputes between subjects or corporations of one 




















No.2] New American Venture in Obligatory Arbitration 135 


For the present purpose attention is to be restricted to the 
three general arbitration or conciliation compacts in effect in 
the Western Hemisphere, two of which were the products of 
Pan-American Conferences, and one the product of the Central 
American Conference of 1922-1923. 





state and the other state, where municipal courts were by their own 
laws competent to handle them); texts in Journal Officiel, Dec. 1, 1918 
(p. 10357), and Parl. Papers, Treaty Series (1919) No. 3 (Cmd. 150). 
A treaty in substantially similar terms was concluded by Uruguay with 
Brazil about the same time (111 British and Foreign State Papers 672). 

In a boundary agreement of 1916, Colombia and Ecuador agreed to the 
arbitration of differences between boundary commissioners; the signa- 
tories further affirmed their confidence in peaceful settlement, and their 
willingness to “submit themselves expressly to the principle of compul- 
sory arbitration”; they were to adjust by the agreed means differences 
arising between them “without other exceptions than those established 
by the law and practice of nations” (110 British and Foreign State 
Papers 826). 

A General Treaty of Arbitration was signed between the Argentine 
Republic and Venezuela in 1911 (but ratifications apparently not ex- 
changed until May, 1924), by which the two states sought to establish 
a definite agreement for obligatory reference and at the same time 
protect their respective constitutional provisions and the jurisdiction of 
their municipal courts (L.N.T.S. 715). Arbitration was made obligatory 
for disputes relating to interpretation of conventions between the parties 
and for “disputes regarding the interpretation or application of a prin- 
ciple of international law.” 

The general obligatory arbitration convention between the Argentine 
Republic and Colombia, signed in 1912, ratifications of which were ex- 
changed in 1921, covered “all controversies which from any cause may 
arise between them, always providing that they do not affect the precepts 
of the Constitution of either State, and that they cannot have been 
settled by direct negotiation” (113 British and Foreign State Papers 
876). No such reservation clause is found in the Treaty of Compulsory 
Arbitration between Peru and Uruguay, signed in 1911, ratifications of 
which were exchanged in 1922 (L.N.T.S. 384). But the latter treaty 
did exclude cases arising between a subject of one party and the other 
state where the matter was, according to local law, within municipal 
courts’ jurisdiction, and where there had been no denial of justice. 

A list of general arbitration treaties, of treaties with arbitral clauses, 
and of treaties for the settlement of specific differences made by the 
American states up to 1928 (with one another and with outside states) 
is given in the Special Handbook for the Use of Delegates, Sixth Inter- 
national Conference of American States (Washington, 1927, prepared 
by the Pan-American Union) pp. 36-40. 
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1. The Convention on Settlement of Pecuniary Claims 


It has been seen that, in dealing with the Convention on 
Pecuniary Claims, the American Republics advanced different 
opinions, especially in regard to the time when the obligation 
set forth in the agreement should become operative, i.e., the 
moment at which any party could invoke the arbitral jurisdic- 
tion. There was also a divergence of views on whether there 
should be set a minimum amount below which claims must 
not fall in order to receive the benefit of the convention, and 
on whether the agreed procedure should be normally followed 
or followed only in cases where any party might think the 
matter worthy of diplomatic negotiation, or whether arbitra- 
tion should be obligatory only in “denial of justice” cases. 
It appears to be understood that cases to be dealt with under 
the convention involve essentially private, not public claims. 

The final paragraph in the first article, whereby decisions 
are to be rendered in accordance with the principles of Inter- 
national Law, was apparently inserted for the purpose of 
covering all the gaps left in the convention through the failure 
to clarify such matters as denial of justice and exhaustion of 
diplomatic efforts to reach a settlement ;** the clause does not 
seem to have been inserted for the primary purpose of in- 
structing arbitrators as to the bases of awards. Finally, the 
one important thing not accomplished by the convention was 
the creation of an American court of claims. The establish- 
ment of such a court has been frequently suggested as a desir- 
able next step in the furtherance of the principle laid down in 
the convention. Its creation would not necessarily prevent 
parties from setting up a tribunal ad hoc should they prefer 
it for any claim or group of claims. 


2. The Existing Regional Agreement in Central America 


Following the failure of the scheme of codperation under 
the Pact of Union of 1921, the Central American Conference 





54Cf. note 39, supra. 

55The meaning of exhaustion of diplomatic effort has been somewhat 
clarified by the pronouncement of the Permanent Court of International 
Justice in the Mavrommatis Case (P.C.I.J., Series A, No. 2, pp. 13, 15). 
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of 1922-1923 was called for the purpose, among others, of 
working out a plan of pacific settlement and of creating new 
machinery to take the place of the former Central American 
Court of Justice. The principle of obligatory arbitration “for 
all questions” received strong support.’ And to the tribunal 
created (to be drawn from a panel, rather than a permanent 
court with a single set of judges) the five Central American 
states agreed to submit “all controversies or questions which 
now exist (between them) .... or which may hereafter 
arise, whatever their origin or nature.’”*’ But this language 
is somewhat weakened by the additional provision that “ques- 
tions or controversies which affect the sovereign and inde- 
pendent existence of any one of the signatory republics cannot 
be made the object of arbitration or complaint.** 

Taken in connection with the prescribed rule that “the 
tribunal shall not admit any complaint which may contravene 
the provisions of Article I (including the reservation clause 
quoted), and with the carefully prescribed method of refer- 
ence, there does not seem to be clearly vested in any individual 
signatory the right to pass finally on whether a given dispute 
affects its “sovereign and independent existence”; the logical 
conclusion from the terms would seem to be that the tribunal 
might itself determine this preliminary question."® 

The arbitral body for any particular case (drawn from a 
panel made up with the aid of the United States), once estab- 





56Conference on Central American Affairs, 1922-23, p. 182; results 
of informal sessions (attended by representatives of all the states except 
Costa Rica) reported to the Conference by Sr. Zepeda (Nicaragua). 

57Text of the Convention for the Establishment of an International 
Central American Tribunal, document cited, pp. 296-313. 

58Article I of the Convention. By Article 76, Annex A, the power of a 
Government to reject requests for notices to be served! in its territory is 
implied of “The Power in question considers them calculated to impair 
its own sovereign rights or its safety.” 

59In addition to Article I, and Article 16 of Annex B, Article 73 of 
Annex A seems to support this conclusion, in that it authorizes the 
tribunal to declare its competence as an interpreter of the special agree- 
ment of reference, and “in applying the principles of law.” 

Detailed provisions cover the manner of constituting a tribunal when 
one disputant state refuses to codperate. The plan set forth in Annex B 
makes possible the filing and consideration of a complaint despite the 
protest of a single interested state. 
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lished, acquires considerable authority to issue orders, at the 
request of any of the parties, “to determine the status in which 
the litigants must remain, to avoid an aggravation of the dis- 
pute, and to maintain the case in statu quo until the final 
Award is pronounced.”®° This authority to issue orders must 
be exercised subject to the limitation of the reserve clause 
quoted above. Revisions of a decision may be requested, but 
subject to the requirement of a deposit of $25,000 with each 
request for 2 revision. 

In spite of the limited jurisdiction and the lack of a fixed 
personnel for the tribunal, this convention (which is to be 
in force until January 1, 1934, and thereafter until one year 
after notice of denunciation by any signatory) marks an im- 
portant development in the progress of post-War arbitration. 
It is supplemented by a ten-year agreement, to which the 
United States is also a party, for the establishment of com- 
missions of inquiry similar to those provided for under the 
unused Bryan treaties.°' The Central American regional com- 
pact, which became effective in 1925, appears to go further 
in the direction of general obligatory arbitration than does 
any other international agreement now in effect in the Western 
Hemisphere, excepting certain bi-partite conventions. Belief 
in the effectiveness of the instrument has not been increased 
with the recently-reported refusal of Honduras to submit her 
boundary controversy with Guatemala to the tribunal.” 





60Article 21; Article 54 of Annex B. 

61 Document cited, pp. 392-400 (text of the convention for the establish- 
ment of conventions). These bodies are to be used to ascertain facts 
in order to facilitate settlements, in questions arising under existing 
treaties, and not involving the sovereign and independent existence of 
any signatory, nor the honor or vital interests of any of the signatory 
states. 

62N, Y. Times, for August 2, 1928, and August 15, 1928. Reasons for 
the position of the Honduran Government were set forth in a note in 
which Honduras declared its willingness to accept arbitration by the 
President or Chief Justice of the United States, or any tribunal estab- 
lished in permanent or regular form, but expressed lack of confidence 
in a tribunal set up under the plan of the Convention. The Government 
of the United States invited Honduras to submit the controversy to the 
tribunal; Guatemala has apparently agreed to the submission. 
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3. The Gondra Convention 


The outstanding features of the Convention for the Pacific 
Settlement of Disputes between the American states, produced 
at the Fifth Pan-American Conference, have been considered 
above.** The failure to insert in the convention clauses to 
make arbitration obligatory (for cases where commissions of 
inquiry might be unable to suggest acceptable solutions) was 
explained on the ground of inability to secure unanimity. For 
certain states (those not signatory to general arbitration 
treaties, or signatory only under broad reservation clauses) 
not even obligatory submission for investigation in all cases 
is required. Such states apparently retain the right, under 
the last paragraph of the first article, to avoid all possibility 
of having the question investigated by pleading that any par- 
ticular dispute is of such a nature as to affect their respective 
constitutional provisions. The permanent commissions at 
Washington and Montevideo have no power to compel pro- 
cedure by disputants. There is no obligation assumed by 
signatories to give reasons for their decisions against pro- 
ceeding in accordance with the findings of a commission; the 
parties at the expiration (in ordinary cases) of eighteen 
months, “recover entire liberty of action to proceed as their 
interests may dictate in the question dealt with in the inves- 
tigation.” 

The Gondra Convention, which has been ratified by only a 
few states,‘ represents a very mild type of obligatory refer- 
ence agreement. It cannot be classed as an obligatory arbi- 
tration convention, or even as an agreement for unlimited 
obligatory mediation. To characterize it as a guarantee 
against aggression for the individual states of the Western 
Hemisphere,®** would seem to be over-stating the case. For 
American states which are members of the League of Nations 
it may acquire more significance when considered along with 





68Supra, p. 22. 

64Cf. the statement of Mr. Hughes, during the course of the Sixth Pan- 
American Conference, that the Gondra Convention had been ratified by 
only eight states (N. Y. Times, January 28, 1928). 

65Cf., reported remarks of M. de Mello-Franco, League of Nations 
C. 708, 1925, IX, 41. 
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the sanction which the League provides for international en- 
gagements, and as a supplement to other agencies for pacific 
settlement which the League itself helps to make available. 


III. PROBLEMS OF THE 1928 CONCILIATION AND ARBITRATION 
CONFERENCE 


The record of the several general Pan-American Confer- 
ences and a review of the regional or multi-partite agreements 
actually in force at the present time, reveal that surprisingly 
little has been actually accomplished toward placing obligatory 
arbitration on a general treaty basis in the Western Hem- 
isphere. Even recognizing the importance of the convention 
for the settlement of pecuniary claims, and of the desirability 
of building up a practice of habitual resort to commissions of 
inquiry or other conciliation bodies, there still remains the fact 
that the obligation to refer all essentially inter-state disputes 
for settlement is imposed by no international treaty in effect 
between the American states as a group. 

That the possibility of concluding such an all-embracing 
treaty is remote, appears to be recognized and expressed in the 
resolution of the Sixth Conference, which looked to the con- 
clusion of a convention only with the “minimum reservations.” 
On the face of it, this method of approach—recognition that 
to secure unanimity on an unlimited obligatory arbitration 
project is, in the light of experience, impossible, bids fair to 
command the respect and codéperation of practical statesmen. 
Even with its non-utopian goal, it would appear possible for 
the coming conference to render conspicuous service to the 
cause of peaceful codperation in the Western Hemisphere. 
Three possible directions of effort suggest themselves. 

Perhaps the most spectacular single thing which the Con- 
ference could attempt would be the creation of an American 
Court of Justice for the handling of purely American ques- 
tions (either on a purely voluntary jurisdiction or a strictly 
limited obligatory jurisdiction basis). The creation of such 
a tribunal has already become the subject of considerable 
discussion in the Western Hemisphere, and has led to 
projects being submitted by Costa Rica, Colombia, and the 





No.2] New American Venture in Obligatory Arbitration 141 


American Institute of International Law.** The possibility 
of such a Court, which might come to exist alongside a Euro- 
pean Court of Justice, with the present World Court as a 
tribunal which would ultimately become an international court 
of appeals from the two regional tribunals, has also been 
pointed out by observers outside the Americas.’ With the 
United States remaining outside the League and its obligatory 
mediation system, there is the possibility of awkward situa- 
tions developing should the League bodies attempt to apply 
the ultimate resources of the Covenant as against disputant 
or recalcitrant League members in Latin America.** There is 
the further consideration that, as seems to be recognized in the 
Gondra Convention, the American Republics would relish some 
plan for the settlement of American questions by American 
jurists. While there seems to be little possibility for the early 
realization of the American solidarity idea visioned by Presi- 
dent Brum of Uruguay, steps looking to the setting up of an 
American tribunal appear to be within the scope of the resolu- 
tion in pursuance of which the coming conference is to meet. 

The extent of the jurisdiction to be assigned to the tribunal 
or tribunals which the conference may recommend to the 
respective Governments will almost inevitably become the cen- 
tral problem. Difficulties have been avoided to some extent 
by the Sixth Conference in its narrowing of the objective so 
far as this part of the work is concerned; there seems to be 
left little possibility for the Conference to drift off into the 
pacific ether in the consideration of utopian schemes for all- 
embracing arbitration. It is no doubt hoped by advocates of 
a more practical arbitration system that such reservations as 
may be agreed upon will be phrased in terms other than the 





*sReport of the Delegates of the United States to the Sixth Interna- 
tional Conference of American States (Washington, 1928), p. 22. 

®"Cf. discussion by Llewellyn Jones, on “The Concert of America—The 
New World’s League of Nations,” Vol. XI, Transactions of the Grotius 
Society, pp. 117-135. 

6®Blakeslee, The Recent Foreign Policy of the United States, p. 176. 
Of interest in this connection is the reported request of Costa Rica for an 
interpretation of Article 21 of the Covenant, with its reference to the 
Monroe Doctrine (N. Y. Times, August 17, 1928). 

*°Cf. President Brum, American Solidarity (Montevideo, 1920: Con- 
ference at the University of Montevideo, April 21, 1920). 
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familiar, elastic ones which, through their very vagueness and 
difficulty of application, can be used to keep all arbitration on 
a substantially voluntary basis. Whatever reserve formulas 
may be constructed, it is to be expected that attention will be 
directed to safe-guarding the constitutional principles of the 
respective states, a form of reservation clause which seems 
to have become a peculiarly American device.’° Should the 
jurisdiction be placed upon an essentially voluntary basis, as 
in the case of the ordinary jurisdiction of the Permanent 
Court of International Justice, the way may ultimately appear 
to make it something more binding.”* 

Finally, recommendations for the strengthening of existing 
arrangements for peaceful settlement might reasonably be 
expected. Clarification of the doubtful points already noted 
in the convention for the settlement of pecuniary claims, elimi- 
nation from the Gondra Convention (or from such convention 
as may replace it) of reservations in connection with referring 
disputes for investigation merely, would appear to be within 
the possible reach of the new effort. It has already been sug- 
gested that, aside from the question of a general American 
Court of Justice, the provision of a claims tribunal to handle 
more effectively the type of cases contemplated by the conven- 
tion on the settlement of pecuniary claims, merits special con- 
sideration. 

The selection of the plenipotentiaries of the Unitel States 
for the coming conference appears peculiarly fortunate in 
view of the opportunity which this occasion will provide for 
the strengthening of mutual confidence among the American 
states, and the resumption of a place of leadership by the 
United States in promoting plans for peaceful settlement. 





70For an explanation and defense of this ferm of reservation clause, 
which seems to have come into fairly general use in Latin-American ar- 
bitration treaties since about 1890, cf. Gonzalez, International Arbitra- 
tion and Argentine Policy, pp. 43-45. 

71The Committee of Jurists who drew up the draft scheme for the Per- 
manent Court of International Justice observed, in their report to the 
Council, that “there is an immutable law, in the evolution of legal insti- 
tutions, which shows that an optional jurisdiction has always sooner or 
later been followed by a definite compulsory jurisdiction” (P.C.I.J., Min- 
utes of the Proceedings of the Committee of Jurists, p. 695). 
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The recently reported rapprochement between Chile and Peru 
may remove an obstacle of long standing. Whether the policy 
of the United States will be affected by the current progress 
of the effort to secure an agreement with the principal nations 
of the world outside the Americas for the renunciation of war 
as an instrument of national policy, remains a matter for con- 
jecture.”* In any case, it seems reasonable to expect that the 
coming conference, with its sensible objective and its back- 
ground of experience, may accomplish something more than 
adding new instruments to the string of unratified agreements 
produced in the past. Its opportunity will be to effect a sub- 
stantial beginning of the effective “organization” of arbitra- 
tion in the Western Hemisphere. 





72Cf., the reported statement of Dr. James Brown Scott, that the prog- 
ress made at the Havana Conference toward obligatory arbitration was 
the forerunner of the Kellogg peace compact (N.Y. Times, July 27, 
1928.) 


Ahern em 








MEXICAN LEGISLATION IN THE LIGHT OF 
INTERNATIONAL LAW 


BY DAVID Y. THOMAS 


University of Arkansas 


The American people have become more or less familiar 
with the oft-repeated protests of our State Department against 
certain legislation affecting mineral rights and land owner- 
ship in Mexico as confiscatory and therefore in violation of 
international law. While a truce was arranged in the winter 
of 1927-1928 by a modification of the law affecting mineral 
rights, the principle of the law is still imbedded in the Consti- 
tution and the law affecting land ownership remains un- 
changed. In order to understand the situation we must know, 
(1) what are the provisions of the Mexican laws against which 
protests have been lodged, (2) the nature of the protests, (3) 
what constitutes confiscation, and (4) what are the provisions 
of international law which are said to make such legislation 
null and void. Finally, it will be interesting to examine (5) 
the attitude of the Government of the United States on the 
practice of confiscation by itself and by the states. 

The laws against which protests were lodged were an inher- 
itance from the earlier period of Mexican history and from the 
Spanish régime.’ While president, or dictator, Porfirio Diaz 
altered these laws so as to encourage the building up of great 
haciendas, of which Mexico already had a superabundance, 
and to enable him to turn over mineral rights to individuals, 
mostly foreigners.?. A revolution was started in 1910 to stop 
these proceedings and to recover the land for the people and 
the mineral rights for the nation.* Carranza began in 1915 by 





1Manual C. Téllez in Current History, 24:339. 

2Proceedings of the United States-Mexican Commission, 1923, 13. 

83Mixed motives entered into the revolution, but undoubtedly the 
agrarian policy was foremost in the minds of some. For further infor- 
mation on the subject the reader is referred to the following: Phipps, 
Some Aspects of the Agrarian Question in Mexico; Investigation of Mexi- 
can Affairs, 66th Cong. 2d sess., Sen. Doc. No. 285, Vol. II; Hackett 
The Mexican Revolution and the United States, 1910-1926. 
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a decree annulling the grants of land made in violation of the 
law of June 25, 1856, and of the Constitution of 1857. The 
next year he decreed that foreigners acquiring lands in Mexico 
must renounce diplomatic protection for such property. Then 
came the Constitution of 1917 with its famous Article 27. 
This, as is well known, nationalized the subsoil. Only Mexican 
citizens or companies could acquire ownership in lands, but 
foreigners might acquire the right by agreeing to be consid- 
ered Mexicans in regard to such property and not to invoke 
the protection of their Governments in respect to the same. 
Article 27 further sets aside a zone of 100 kilometers from 
the frontiers and 50 kilometers from the coast within which 
no foreigner shall be allowed to acquire title to lands and 
waters under any condition. 

Disturbed political conditions prevented Carranza from doing 
much ih carrying this policy into operation. A gesture from 
the Huerta-Obregon régime in that direction (1923) called 
forth a vigorous protest from our State Department. In No- 
vember, 1925, Plutarco Calles was inaugurated President and 
the next month he secured from Congress two important laws 
designed to make Article 27 effective. The first reénacted 
Article 27 relating to the prohibited zones and provided that 
no alien could be a member of a Mexican corporation holding 
lands, or a concession for the exploitation of mines, unless he 
considered himself a Mexican so far as such lands and rights 
were concerned and agreed not to appeal for diplomatic pro- 
tection. In the case of rural property the permit should not 
be granted when such action would bring the shares owned by 
foreigners up to 50 per cent or more of the total. Foreigners 
already in possession of such excess should be allowed to hold 
it until their death, foreign corporations for ten years. An 
alien acquiring such property by inheritance is allowed five 
years to divest himself of the title. If he fails to do this, the 
Government is to sell out the excess and turn the proceeds 
over to the owner.‘ 

A second law declares that the subsoil is the property of the 
nation and that the petroleum industry is a public utility. 





‘The New Alien Land Law and the Petroleum Law, issued by the 
President of the Republic, General Plutarco Calles (May 1, 1926), 
pp. 3-13. 
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Those who had performed a “positive act” on their lands, had 
exploited, or made contracts for exploitation, prior to May 1, 
1917, were promised a confirmation of their rights in the form 
of a concession for not more than fifty years from the time 
when the exploitation was begun or the contract made. The 
holders of lands who had performed no positive act were 
promised preferential treatment. The law was to become ef- 
fective January 1, 1926, and the oil men were given one year 
in which to apply for a confirmation of titles and receive in 
return a concession.° 

As far back as January 19, 1917, Secretary Lansing warned 
Mexico that his Government would not recognize a similar 
provision in the decrees of August 15 and December 15, 1916, 
as annulling the relation existing between it and its citizens 
for their protection against a denial of justice and this was 
repeated (January 31, 1919) by Acting Secretary Polk after 
the provision had been incorporated in Article 27 of the Mexi- 
can Constitution. Revolutionary or near-revolutionary condi- 
tions made it impossible to make Article 27 effective for some 
time, but when President Calles indicated that he was going 
to make it operative, Secretary Kellogg started a series of pro- 
tests (November 17, 1925), which continued for over a year. 
Each succeeding note was but little more than an elaboration, 
or repetition, of the preceding one, with replies to the conten- 
tions of the Mexican foreign office. According to Mr. Kellogg 
the provisions of the laws foreshadowed and finally passed 
were at variance “with the principles generally if not univer- 
sally accepted.” After reciting the provisions of the law he 
said: “This conception of the rights of a nation under the 
rules of international law has never been accepted by this Gov- 
ernment, and in the past this Government has frequently noti- 
fied the Mexican Government that it does not admit that one 
of its citizens can contract by declaration or otherwise to bind 
his own Government not to invoke its rights under the rules 
of international law. Under the rules applicable to inter- 
course between states, an injury done by one state to a citizen 
of ancther state through a denial of justice is an injury done 
to the state whose national is injured. The right of the state 





‘Ibid., 15-23. Hackett, 425-431. 
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to extend what is known as diplomatic protection cannot be 
waived by the individual. ... . The right of diplomatic pro- 
tection is not a personal right, but exists in favor of one state 
against another. It is a privilege which one state may under 
the rules of international law extend or withhold in behalf of 
one of its nationals. .... The exercise of this international 
right by a sovereign state in behalf of its own citizens cannot 
be made to depend on the will of another sovereign state.” 
The attempt of the Mexican Government to exact a promise 
not to resort to diplomatic protection was an attempt to de- 
prive of “vested interests in violation of the law of nations.’”* 

In reply to Secretary Kellogg Sefior Aaron Saenz, Mexican 
Minister of Foreign Affairs, contended: .... “it is a univer- 
sally accepted principle that every nation is sovereign to legis- 
late in the matter of real property within its territory. In 
consequence of this principle Mexico would be able to prevent 
all foreigners from acquiring such property within its juris- 
diction and very justly may regulate the acquisitions of this 
| a Moreover, the legal provisions in effect in 
Mexico in this connection are not obligatory, although it is a 
requisite required by law that in order that a foreigner may 
acquire real property he must obtain the permission of the 
Government, the foreigner who does not wish to acquire lands 
is not obliged to do so; but from the moment in which he con- 
sents to submit to these regulations it must be considered that 
he has undertaken a voluntary contract which entails, as a 
consequence, not the renouncement of his nationality, but the 
agreement not to invoke diplomatic protection in those matters 
in which he has voluntarily agreed to consider himself as a 
Mexican, merely for the effects of the acquisition of such 
rights, submitting himself thus to the guarantees and re- 
sources established by domestic law.” 

He then quotes Chief Justice Marshall (7 Cranch, 116, 136, 
144) to this effect: “The jurisdiction of the nation within 
its own territory is necessarily exclusive and absolute. It is 
susceptible of no limitation not imposed by itself.” And he 
closed with this comment: “I consider that even though an 





*Sixty-Ninth Congress, 1st sess., Sen. Doc. No. 96, pp. 6, 22, 37. Amer. 
Property Rights in Mexico (Dept. of State), 9-10. 
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individual should renounce applying for the diplomatic pro- 
tection of his Government, the Government does not forfeit 
the right to extend it in case of a denial of justice; but this is 
independent of the consequences that a person may incur 
through failing to comply with obligations assumed by him.” 

Mr. Kellogg protested against the land law requiring foreign 
corporatives to dispose of their holdings in Mexican agrarian 
corporations in excess of 49 per cent within ten years as mean- 
ing that “a plainly vested interest . . . . is divested by com- 
pelling the holder, without his desire or consent, to dispose of 
the same in a limited time under conditions which may or may 
not be favorable to the transfer.”” This, he considered retro- 
active and “plainly confiscatory” and therefore in violation of 
the laws under which acquired, of the Constitution of 1917, of 
the decisions of the Supreme Court, of the agreement of 1923, 
of international law, and of equity. As for the subsoil, “the 
exchange of a present title for a concession having a limited 
duration does not confirm the title,” “but is confiscatory to the 
extent that it lessens the value.”® 

President Coolidge was quoted in the press as having ex- 
pressed the view that the subsoil belongs to the American pur- 
chaser, whether he suspected it to be valuable at the time of 
purchase or not, regardless of whether he had performed any 
“positive act” or not. Mr. Kellogg was also quoted as having 
said that property, once acquired, must be respected for all 
time to come and that any legislation decreasing the value of 
property held by foreigners was confiscatory and contrary to 
international law. 

While the State Department was bringing pressure to bear 
on the political department of the Government the oil men 
turned to the judiciary. As early as 1923 five amparo de- 
cisions were rendered to the effect that Article 27 was not 
retroactive. After the passage of the law of 1925 requiring 
confirmation of titles the oil men again turned to the courts 
and finally (November 17, 1927) secured a decision that 
this law was unconstitutional and therefore null and void so 
far as affecting the rights of the Mexican Petroleum Company, 
which had performed positive acts. The substitution of a 





TIbid., 9, 10, 28, 42. 
SIbid., 6, 14, 15, 27. 
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fifty-year lease for an absolute title acquired before May 1, 
1917, it did not consider a fair equivalent.’ This was followed 
in a few weeks by a request of President Calles for a modifica- 
tion of the oil law and Congress at once responded by amend- 
ing Articles 14 and 15 of the petroleum law giving claimants 
another year in which to apply for a confirmation of titles and 
providing that the confirmation should be without limitation 
instead of for fifty years. Failure to apply in one year will 
mean forfeiture of all rights.*° Apparently the law does not 
apply to lands on which no “positive act” was performed prior 
to May 1, 1917. 

In view of earlier decisions to the effect that Article 27 was 
not retroactive it is hard to see how the court could have 
decided otherwise. Yet one is prone to wonder if such a 
decision ever would have been rendered but for the tremendous 
pressure of our State Department. Financial pressure—the 
cessation of oil production had caused a slump in the receipts 
of the treasury—along with embassies of good will may have 
had something to do with the yielding of the Government. 
But the whole law was not voided by the Supreme Court, 
neither has it been repealed. Neither did the court give the 
slightest intimation that the law contravened international law. 
Nothing like all the claims of our State Department have been 
conceded. There is still the law requiring foreigners acquir- 
ing lands in Mexico to give up the right of diplomatic inter- 
vention. This is a part of Article 27 of the Constitution and 
cannot be changed by a mere act of Congress. The only relief 
for the present is failure to enforce. But any one who ac- 
quired land under such conditions will have to face the risk of 
forfeiture at some future day, if Mexico ever gets strong 
enough to assert its will against our State Department. Also, 
there is the unrepealed law requiring the sale of stock in 
agrarian corporations. If ever there was valid ground of 
complaint against these provisions, the same ground still re- 
mains. If the Constitution and the laws were confiscatory 
when adopted, they are confiscatory now except for the change 





®*Decision in manuscript furnished by the clerk of the court. Transla- 
tion in Amer. Jour. Int. Law, 22:421-482. 
10New York Times, January 12, 1928. 
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made in the petroleum law affecting lands on which “positive 
acts” had been performed. What is confiscation? 

The law dictionary defines confiscation as “To appropriate 
to the use of the state.” An early court decision says: “The 
meaning of the word ‘confiscate’ is to transfer property from 
private to public use or to forfeit property to the prince or 
state.”"! To confiscate does not mean the taking of prop- 
erty by the Government to provide for the general wants, or 
protection of the public and the support of institutions of 
society. The term ought not to be applied to a legitimate 
exercise of the powers of taxation.'* “Confiscation is the act 
of the sovereign against a rebellious subject.”** In interna- 
tional law, when a state seizes property belonging to another 
state, or its subjects, and appropriates it, that is confiscation. 
Confiscation is either an act of penal justice for the punish- 
ment of great crimes against the state or the exercise of a 
belligerent right against the property of public enemies.** 

It is easy enough to rule out “rebellious subjects” and 
“public enemies,” for no one alleges that Mexico has been 
taking the property of American citizens under either cate- 
gory. It has been taking some American property for public 
use by way of taxes, but taxation is not classed as confiscation. 
It must be confessed that the taxes on oil were rather high, 
running in some cases up to 50 per cent, and Secretary Colby, 
to satisfy the oil men, entered a mild protest against them as 
tending to confiscation. In proof that the tax was not confis- 
catory let facts be submitted to a candid world. 

The Mexican Petroleum Company, Mr. E. L. Doheny presi- 
dent, reported net profits of 14.75 per cent in 1919, 20.5 per 
cent in 1920. In 1922 the net profit was 26.82 per share on 
the common stock after having spent $13,500,000 for improve- 
ments and allowed enormous sums for depreciation, taxes, etc. 
The next year a surplus of $42,509,868 was reported and a 
stock dividend of 25 per cent was declared. For two days 





11Ware v. Hylton, 3 U. S. (3 Dal.), 199, 234. 

12Prescott v. Sargent, 12 Mo. Appl., 228, 234. 

18Winchester v. U. S., 14 Ct. App., 13, 48. 176 Mo. App., 156, 164. 
161 S. W., 877. 

14The Glove, 10 F. Cases, No. 5, 404. 
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the advances in the price of ‘““Mexican Pete” were the sensa- 
tion of the New York Stock Exchange. The Pan American 
Petroleum and Transport Company and several British con- 
cerns also reported large profits.’® 

We have seen that Secretary Kellogg contends that the law 
requiring sale within a specified time depreciates the value 
of the property and is confiscatory to that extent. The law 
regarding property in land is not confiscatory because the land 
is not taken for public use except in the case of agricultural 
lands and then the owner is compensated. By a sort of irony 
not altogether gentle the compensation is based on the value 
set upon the lands by the owner under oath when listed for 
taxation. Here again Secretary Kellogg holds that this, which 
does not represent the true value, is confiscatory and a viola- 
tion of international law. In the United States we are accus- 
tomed to getting two to ten times the value of land taken 
under “eminent domain”; in Mexico the owners may be getting 
less than the actual value, but this is not confiscation in law. 
Mr. Kellogg was nearer right in holding that the substitution 
of a fifty-year lease for an absolute title is confiscatory, not 
because it depreciates the value, but because the right to 
exploitation is lost at the expiration of the lease, the title 
becoming the unencumbered property of the nation. It is a 
case of deferred confiscation. But the postponement is so 
long as to be absolutely harmless so far as affecting the right 
to use or sell the oil is concerned, for no oil well is known to 
have run for fifty years. At the expiration of the lease there 
probably will be no oil for the lessee or the Government to take 
out. In view of this it is hard to see the object of such legis- 
lation covering those who have performed a “positive act,” 
at least those who have actually brought in wells. 

Still nearer right was Mr. Kellogg when his argument was 
applied to the lands acquired before May 1, 1917, on which 
no “positive act” had been performed. The Mexican view 
was that the claimant had no title because of failure to per- 
form some “positive act”; the American view was that no 
“positive act” was necessary, as title to the subsoil went with 
the title to the surface. According to American law this was 





15Thomas, One Hundred Years of the Monroe Doctrine, 334-5. 
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genuine confiscation. The Mexican Government announced 
that claimants applying for leases on lands would be given 
preference over third parties having no interest in the land. 
But this did not satisfy Mr. Kellogg. Had the law been put 
into effect and had any claimant been displaced by a third 
party and had his claim been brought before an international 
tribunal, he probably would have been awarded damages to be 
paid by the state, judging by similar cases in the past.*® Yet 
there is something to be said on the other side. It is a case of 
conflict of laws and it is difficult to see why any nation can be 
denied the right to pass such laws when they operate on 
citizens and aliens alike. 

Although the State Department protested against the legis- 
lation of Mexico as a violation of international law, it never 
quoted the law or cited a similar case. When asked to cite the 
law it gave the following references: Oppenheim, Jnterna- 
tional Law, I, 494-496 (Third edition) ; Moore, Digest of In- 
ternational Law, IV, 43-50; VI, 247-258, 722-738." 

The first reference is to a standard English writer who says 
that “By a universally recognized customary rule of the Law 
of Nations every state holds the right of protection over its 
citizens abroad,” though they “at once fall under the terri- 
torial supremacy of the state they enter.” Hardly any one 
will deny the general statement, though people may differ as to 
the extent of the right of protection. Oppenheim further says 
that “no citizen abroad has by International Law a right to 
demand protection from his home state, although he may have 
such a right by Municipal Law.” It is a matter “in the dis- 
cretion of every state,” there being “no duty incumbent upon 
a state to exercise such protection,” so far as International 
Law is concerned. But “every state can exercise this right 
when one of its subjects is wronged abroad in his person 
or property, either by the state itself . . . . or by the officials 
or the citizens of such state.” This protection may be ex- 
tended in several ways, by a diplomatic demand for the pun- 
ishment of the wrong-doers, for damages by retorsion and 
reprisal, by intervention, and finally by war. 





16See Amer. Jour. Inter. Law, 20:685. 
17Letter from Mr. Robert E. Olds, Under Secretary of State, Novem- 
ber 25, 1927. 
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It follows, says Oppenheim, that an alien “cannot be out- 
lawed in foreign countries, but must be afforded protection for 
his person and property. The home state of the alien has” 

. . the right to demand “that such protection shall be 
afforded, and it is no excuse that such state does not provide 
any protection whatever for its own subjects.” 

It is hard to see how a state which cannot protect its own 
citizens can be expected to protect foreigners, though it is 
easy to see how a powerful nation may, by virtue of its power, 
hold a weak state accountable for such failure. 

The last quotation is immediately followed, in the same 
paragraph, by this: “In consequence thereof every state is 
by the Law of Nations compelled to grant to aliens at least 
equality before the law with its own citizens, as far as the 
safety of persons and property is concerned.” 

The Constitution of Mexico makes no discrimination. It 
simply nationalizes the subsoil, regardless of who owns it. 
Some, however, claim that it is discriminatory in operation, 
since foreigners own 90 per cent or more of the oil wells. 
This is no discrimination, though it does hit more wealth 
owned by foreigners than by citizens. The land law, requir- 
ing sale of alien holdings in ten years, could not possibly apply 
to citizens, but the law for the dividing up of haciendas 
treats citizens and aliens alike, yet it hits citizens harder than 
aliens, for they own more. 

It is unnecessary to remind students of international law 
that Moore’s Digest is made up largely of extracts from diplo- 
matic correspondence, mainly American and English. Natur- 
ally it gives the English-American point of view. The first ref- 
erence to it (Vol. IV, 43-50) deals with laws in various coun- 
tries governing the right, or denial of the right, of aliens 
to hold land. It is regulated entirely by municipal legislation 
or by treaty. It is universally admitted that each country 
has a right to regulate such matters as it sees fit. The refer- 
ence contains no allusion to retroactive or confiscatory legisla- 
tion, hence it is hard to see that it has any bearing on the 
Mexican situation. 


The next reference (Vol. VI, 247-258) deals with “Non- 
political Intervention” for the protection of citizens and the 
first quotation is from Secretary Forsyth (1839) who said 
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that citizens going to a foreign country must submit to its laws 
“as expounded by the judicial tribunal.” The one exception 
he noted was that of a “palpable injustice,” “such as would 
be obvious to all the world.” He added that “Governments 
should be especially slow to interfere in cases arising from 
imputed breaches of municipal law only.” Secretary Bayard 
anticipated Oppenheim in saying that “it cannot be admitted 
that in every case .. . . the rights of a foreigner . . . . may 
be measured by the extent of protection to person and prop- 
erty which a citizen might obtain.” But it is clear that he 
had in mind troubles arising from revolutionary conditions 
and probably Oppenheim had the same in mind. Americans 
had a good many claims against Mexico arising from the revo- 
lution, but they were not the basis of the claim that Mexico 
was violating international law. Exclusion from the courts 
on account of alienage was also declared (1885) sufficient 
ground for diplomatic intervention, but there was no occasion 
to bring this up in 1926-1928. 

The last quotation in this reference does bear upon the 
causes of the recent trouble. Peru had a law forbidding 
appeals for diplomatic protection in cases of damage result- 
ing from war, “mobs, riots, or mutinies, or for those which 
may be caused by the Government in its military operations.” 
Secretary Blaine held (1890) that this law was “internation- 
ally invalid.” 

Going beyond the references given by the State Department 
we find that Salvador and Costa Rica had laws forbidding 
aliens to appeal for diplomatic protection except in case of 
denial or voluntary retardation of justice until they had ex- 
hausted all the ordinary means established by law. Secretary 
Bayard said (1885) that this implied the denial of the right 
of the Government to intervene, which he did not admit. 
Whether or not there had been a denial of justice was to be 
determined, not by the national courts, but “by the application 
of the rules of international law.” Such a law could have no 
international effect. Even residence in the country could not 
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be regarded as a tacit acceptance of the law, since “no agree- 
ment by a citizen to surrender the right to call on his Govern- 
ment for protection is valid either in international or munici- 
pal law.’’* 

This is exactly the opposite of the view expressed by Secre- 
tary Hamilton Fish in 1871. He then said that any inter- 
ference in behalf of persons aggrieved “must imply that there 
should have been no renunciation on the part of the claimant 
of the privilege of appeal to his Government. When that 
renunciation has been made a part of the contract itself 
. . . . there would be no ground for interference in behalf of 
any citizen.”’!® 

Several cases involving this question have come before 
mixed commissions, but their pronouncements have not been 
harmonious enough to establish a rule.”® Minister Saenz did 
not deny Secretary Kellogg’s contention of the right to inter- 
vene in case of a denial of justice, but he did not make clear 
whether this was to be on the Government’s own initiative, 
without any request from its national, or what would be the 
legal status of a national who violated his contract by making 
the request.*:. But he did make clear that he thought protest- 
ing against a law on the ground of fear that a denial of justice 
might some day result from it was “tantamount to a govern- 
ment meddling (se ingiera) in the legislation of another,” an 
act “contrary to the principles of sovereignty of the nations.” 

It is hard to see how an individual may contract away the 
right of a Government to intervene in his behalf; in fact, it 
cannot be done, if the Government wants to start the inter- 
vention on its own motion, for a citizen cannot limit the rights 
of sovereignty. On the other hand, if a citizen makes a con- 
tract not to appeal to diplomatic protection in order to acquire 
certain property rights and afterwards violates the contract 
by making the appeal, then we are reduced to one of two 
alternatives on his legal rights. If the contract was legal, 
then by violation of it he has forfeited his rights. If he had 
no legal right to make such a contract, then it was void from 





18Moore, Digest International Law, VI, 268-270. 

197 bid., 293. 

2°Ibid., 301; Amer. Jour. Int. Law, 20:536, 538, 800, 809. 
21American Property Rights in Mexico, 14-15. 
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the beginning and he never acquired any rights. In neither 
case has his Government any ground for complaint. 

The last reference to Moore (VI, 722-738) deals with the 
right of protection in cases of confiscatory breaches of con- 
tract. In regard to conflicting canal concessions granted by 
Nicaragua Secretary Cass said (1859): “What the United 
States requires is not that their citizens should be maintained 
in rights they have forfeited, but that they should not be 
deprived of rights derived from the Government of Nicaragua 
without a fair examination by an impartial tribunal.” Sev- 
eral cases are given where the governments of Latin-American 
states, of Portugal and China, generally by arbitrary executive 
acts in contravention of law, voided or sought to change. con- 
tracts. Great Britain protested to Peru against the disposal 
of guano in such a way as to weaken the security hypothecated 
to the holders of Peruvian bonds. The other cases concerned 
the United States. In the case of the threatened forfeiture of 
the Delagoa Bay Railway concession Secretary Blaine in- 
formed Portugal that “the rights of American citizens in the 
railway could not be solely determined by a Portuguese tri- 
bunal,”* and that the United States would accept nothing less 
than ‘an international arbitration of the real merits of the 
case.’”” In 1901 Secretary Hay demanded and secured ‘~‘er- 
national arbitration of a similar case with Salvador. (Yet 
President Coolidge holds that the rights of our citizens in 
Mexico are so clear as not to admit of arbitration.) 

All of the preceding cases sustain the right of diplomatic 
intervention under certain circumstances, which no one will 
deny, but they are hardly parallel to the cases arising in 
Mexico. The cases cited arose out of arbitrary acts of officials 
in violation of their country’s own law, without judicial pro- 
cedure. The nearest parallel in Mexico is found in the oil case 
where the Government was proceeding according to the forms 
of law. Our State Department held that the law was con- 
fiscatory and therefore in violation of international law and 
hence null and void. The Supreme Court of Mexico, as we 
have already seen, merely declared that it was in violation of 
the Mexican Constitution and therefore null and void. But 





22Portugal had offered “municipal arbitration provided for in the con- 
cession.” 
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this pretended law put citizens and foreigners on precisely the 
same basis. To deny the right of a country to pass such legis- 
lation affecting all alike for the economic and social good of 
the nation is virtually to deny the sovereignty of a nation in 
internal affairs. 

It will be interesting to make some comparisons between the 
policy of the United States and of Mexico on land and subsoil 
legislation and other legislations affecting the value of prop- 
erty. No exact parallel can be drawn to the Mexican law on 
subsoil rights, for, unfortunately, our Government has never 
seen fit to retain such rights, though Jefferson advised it for 
lead and zinc. Instead it has granted them away to private 
individuals with a reckless prodigality not to be paralleled any- 
where in the world. But it has made a few gestures in that 
direction. In granting lands to the Southern Pacific Railway 
it retained the right to recapture lands found to have valuable 
minerals in them by substituting other less valuable lands. 
In this way it has come into possession of valuable petroleum 
deposits. In more recent years it has adopted the policy of 
retaining ownership of mines and leasing them for a small 
royalty on the output. Minnesota does the same with her iron 
mines, but both retain the title to the surface as well as to the 
subsoil. Texas retains mineral rights on state and University 
lands.** At this writing an attempt is being made to get con- 
cessions granted on University lands abrogated, but it will 
be on the ground that they were illegal, not for confiscation. 

In general ownership of the surface in the United States 
carries with it all rights to the subsoil through to the center 
of the earth. What of the laws affecting land ownership? 
The law of Texas, originally passed in 1834 and revised in 
1892 and in 1921, provides that no alien or alien corporation 
shall acquire land in Texas with certain exceptions not neces- 
sary to give in detail. One exception common to most of the 
states with such laws is in favor of aliens who have taken out 
their first papers for naturalization. In Texas resident aliens 
who acquire land are allowed five years in which to dispose of 
it after they cease to reside in the state. Heirs who do not fall 
within the excepted classes are allowed five years to dispose 





23New York Times, January 1, 1928, Sec. 3, 2:3. 
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of their holding. When they fail to do this the property 
escheats to the state. (In Mexico the Government sells the 
property and turns the proceeds over to the heirs.) If a cor- 
poration is controlled by aliens who are prohibited by law to 
acquire lands, then any land it acquires escheats to the state.** 

The Illinois law, passed in 1887 and included in the revised 
statutes of 1925, allows the heir six years after he becomes of 
age to divest himself of the title. In case he fails to do so, 
the state sells the property and pockets the proceeds.*®* Simi- 
lar laws are found in Arizona, Kentucky, Minnesota, Okla- 
homa, Missouri, and Washington. 

Such laws tend to depreciate the value of property and the 
term “confiscatory” seems as applicable to them as to the 
Mexican law. In fact, it is more so, for in no case does the 
Mexican Government take the proceeds of the sale, while sev- 
eral American states provide under certain contingencies, for 
covering them into the treasury. 

The purpose of such legislation is to prevent an undue in- 
fluence by foreigners in the economic and social life of the 
community. They derive their validity from the inherent 
right of a nation to exercise police power for the protec- 
tion of its citizens. All writers are agreed that states have 
such power and that in the exercise of such power they may 
invade private rights, yet they are not agreed as to the limits 
on such power of invasion. Texas and Illinois are exercising 
this power, but when Mexico seeks to exercise it in a slightly 
different way Secretary Kellogg calls it confiscation. 

Hundreds of cases of the exercise of the police power 
to the detriment of private property in the United States 
might be pointed out, but only a few need be given here. 

A fertilizer company secured a charter from Illinois to 
manufacture fertilizer without any specifications as to loca- 
tion. After it had established its factory in the suburbs of 
Chicago the town built up around it and then complaint was 
made of the bad odors from the factory. The outcome was 
that the company was compelled to move its factory and suf- 
fered considerable loss of property.2* A factory costing 





24Revised Civil Statutes of Texas, I, Title 5. 
25]llinois Revised Statutes, 1925, Ch. 6. 
26Fertilizer Company v. Hyde Park, 97 U. S. 609. 
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$375,000 to manufacture carbon black from natural gas was 
made almost valueless by a legislative act.27, Many such laws 
have been sustained on the ground of public health, but public 
morals have also been involved, as in the suppression of pool 
halls and lotteries.”* 

Prohibition of the liquor traffic has been regarded by some 
as a drastic use of the police power. The Boston Beer Com- 
pany, which had a license from the State of Massachusetts to 
“manufacture malt liquors in all their varieties’ was forced 
out of business by a local option law forbidding it to sell.*® 
The right to manufacture was valueless without this right. 
One Mugler told the Supreme Court that “the buildings and 
grounds constituting these breweries are of little value if not 
used for the purpose of manufacturing beer,” but the court 
was deaf to his appeal.*® Confiscation, that is, depreciation in 
value, was carried out on a colossal scale by the passage of the 
Eighteenth Amendment and the Volstead Act. These meas- 
ures made no distinctions between citizens and foreigners, 
striking all alike. Senator Borah is authority for the state- 
ment that one law firm in New York had $50,000,000 of claims 
for foreigners,** but if any Government has ever filed a protest 
with the Department of State against this “confiscation” I 
have never heard of it. Most foreigners don’t like prohibition, 
but they do not complain of it as contrary to international law. 

The term confiscatory can, with more reason, be applied to 
certain other proceedings stretching over our entire national 
history. In the Revolution the Continental Congress and its 
successor, the Congress of the Confederation, had no power 
of confiscation, but the state governments confiscated the 
property of loyalists without mercy and drove many of them 
out of the country. New Hampshire took over twenty-eight 
estates, including that of its Governor, Sir John Wentworth. 
Massachusetts confiscated the property of those who had 
fought against the United States or even taken refuge within 





27Walls v. Midland Carbon Company, 254 U. S. 300. 

28Murphy v. California, 225 U. S. 623. State v. Dobard, 14 So. 
Rep. 253. 

2°Boston Beer Company v. Massachusetts, 97 U. S. 25. 

80Mugler v. Kansas, 123 U. S. 623. 

31New York Times, April 30, 1927, 2:6. 
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the British lines. In New York the estates of fifty-nine per- 
sons were confiscated, including about three hundred square 
miles of the Phillips estate. In all the state profited to the 
extent of about $2,500,000 in specie.** Also, one state con- 
tiscated the debts owed by Americans to British merchants. 

These may be explained as acts of war. In the first case it 
was a matter of internal policy and citizens have no protection 
in international law against their own Government. Great 
Britain tried to get in the treaty of peace a provision for better 
treatment of those who had been loyal, but got nothing more 
than an empty promise to recommend to the states more 
leniency, but it amounted to nothing and the seizure of the 
Tory estates continued. Confiscation of private property of 
alien enemies did not stand very well in international law even 
then and the treaty of peace provided that our courts should be 
open to the creditors. Ultimately they were paid by Congress. 

In the Civil War our Government entered upon a grand 
scheme of confiscation, first of all under the confiscation acts 
of Congress, second under the Emancipation Proclamation 
and the Thirteenth Amendment. Most of this was directed 
agaiust public enemies and was justified as an act of war, 
though private property is protected under the rules of inter- 
national law. But not all of it was against enemies for slav- 
ery was abolished without compensation in Kentucky by the 
Thirteenth Amendment and in Missouri and Maryland by state 
action, all of which had been loyal. Not only this but we are 
told that foreigners residing in the South—Mexicans, Span- 
iards, Englishmen and Frenchmen—lost their slaves by the 
same process,** and if they ever claimed compensation on the 
ground that it was a violation of international law, it does 
not seem to have been made public. All, foreigners and citi- 
zens, were being treated alike. 

Confiscation on a large scale was practiced in the late war 
when the German dye patents were declared forfeited. Also, 
large German estates were taken over and sold by the Custo- 
dian of Alien Property. Some of the proceeds were after- 
wards turned over to the former owners, greatly depreciated 
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in value, and $264,000,000 was still held by the Government 
as late as 1928. Not only was this a violation of interna- 
tional law, even when directed against enemies; it was at least 
questionable under a treaty made with Prussia in 1785, 1799 
and 1828. At last Congress passed a law directing the return 
of 80 per cent of such property, the remainder to be held six 
years to assure settlement of claims against Germany. 

These measures also may be defined as acts of war (not alto- 
gether authorized by international law) directed against 
enemies. Great Britain, it seems, went farther and “confis- 
cated” by forced sale of property of friendly neutrals. The De- 
fense of the Realm Act made it impossible for any alien, even 
neutrals, to own mineral deposits in the British possessions. 
The alien could not retain ownership by simply renouncing the 
right of diplomatic appeal, as in Mexico, but must give up his 
citizenship completely and become a British subject. Mr. 
Herbert Hoover then had considerable property invested in 
British mines, but he is reported to have dumped them on the 
market and pocketed the loss rather than give up American 
citizenship.** Yet the State Department registered no pro- 
test against this as confiscation. 

Mexico has never repudiated any of its debts. She has de- 
faulted in payment several times, both on interest and princi- 
pal, but only because she was unable to pay. It is possible 
that pressure by Great Britain and France on the eve of our 
Civil War prevented repudiation at that time. Mexico was 
then experiencing revolutions and one revolutionary govern- 
ment is sometimes disposed not to assume the obligations 
created by a rival to resist its march to power. The Obregon 
Government was not disposed to recognize the $6,000,000 of 
bonds issued by Victoriano Huerto on the ground that his 
régime was illegal, but it yielded to pressure by the interna- 
tional bankers and finally agreed to pay. 

On the matter of repudiating, that is confiscating, debts, it 
is not clear that our record is as good as that of Mexico. 
The war for our independence was financed in part by the 
issue of paper money. It depreciated very rapidly and this 





84New York Times, December 21, 1927. February 21, 1928. Con- 
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depreciation was recognized by Congress which took up part 
of it at the rate of forty to one. When the Confederation 
ceased to exist this money was worthless, but the new Govern- 
ment took up the remainder at one hundred to one. Since 
then our National Government has never repudiated or scaled 
any of its debts, but several of the states have outstanding 
bonds estimated at about $180,000,000. A part of these 
bonds were illegal to begin with and no moral obligation rests 
upon the states to pay them, some were legal and should be 
paid, but the moral obligation for the others rests upon the 
United States, for they were issued by Florida when a terri- 
tory and by the Southern States when they were held down by 
the carpet-bag governments forced upon them by United 
States soldiers. This does not apply to the bank bonds issued 
by Mississippi and Arkansas in the 1830’s, for which they 
alone are responsible. 

Differences in the objective in view and to some extent the 
character of the property affected seem to weigh heavily with 
our State Department. If “confiscation” is carried out for 
moral, sanitary, or olefactory considerations in the United 
States, it is all right, even when affecting real property, but 
if it is based on fiduciary consideration or the philosophy of 
the social use of property in Mexico, it is all wrong. 

It is a conflict of rights which produces tragedy in the case 
of individuals; in the case of nations it may produce the 
supreme tragedy of war. It seems that Americans have 
vested rights in Mexico, but they were acquired, legally per- 
haps, through a great wrong to the Mexican people when Diaz 
robbed the communes of their lands and granted away to for- 
eigners the rights to the national wealth. But is the right of 
an individual or a corporation more sacred than the right of 
a community or nation? Does the passage of time make non- 
voidable a right acquired through an original wrong? If so, 
how great a stretch of time must elapse before the right ac- 
quired through wrong becomes more sacred than the original 
right? 

The taking of private property for public purposes without 
compensation is considered a grave injustice in most countries. 
It is expressly forbidden in our Constitution and in a number 
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of others modeled upon it. But to say that a government, in- 
cluding our own cannot pass police regulations which seriously 
impair the value of property is to fly in the face of all facts. 
The claim that such legislation is forbidden by international 
law is an attempt to set up the vested rights of foreigners 
above the social good and would practically make police regu- 
lations almost impossible. It would keep the nations forever 
in hot water, since they could never be sure whether their 
domestic legislation was contrary to international law or not. 

Even England, from which we derived our legal system and 
idea of property rights, is far ahead of us in putting the social 
use of property above private rights. The Irish Land Act of 
1870 was bitterly resented by the English landlords, whose 
right it restricted for the benefit of the Irish tenant, but it 
went through. The Act of 1903 did provide for a sort of 
compensation to the owners, but general compulsory sale can 
never satisfy all concerned. The Land Acts of 1922-1926 
almost revolutionized land tenure in England and no attempt 
was made at complete compensation. 

On the continent the new constitutions of Germany, of Ru- 
mania and of some of the succession states are more radical. 
The first appears to sanction expropriation without compensa- 
tion. Article 153 says that “private property is guaranteed,” 
but then goes on to provide for expropriation and says that 
“there shall be just compensation in so far as is not otherwise 
provided by national law.”*® The Rumanian Constitution of 
1923 nationalizes the subsoil, except for building stone and 
peat, “of any landed property whatever” with no promise of 
compensation except for the damage done to the surface. It 
also restricts the ownership of landed property to citizens.” 
In actual operation it is agreed that the agrarian law of 
Rumania falls little, if any, short of confiscation. The Hun- 
garian landlords of Transylvania have complained and the 
League of Nations is investigating. On the matter of subsoil 
rights Rumania seems to have worked out a modus vivendi 
with the Standard Oil and our State Department has raised 
no complaint. In monopolizing the distribution of oil and 





%6World Peace Foundation: League of Nations, II, 393 (Part II, Arti- 
cles 17 and 19). 
87Current History, 18:1018-9. 
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gas Spain came to an agreement with the Standard Oil about 
taking over its filling stations. Had she chosen to build her 
own filling stations, thus rendering those of the Standard Oil 
worthless—but she did not. The Polish Constitution is not 
clear on the subject of confiscation, but it seems to lean in 
that direction (Article 99).** That of Czechoslovakia is 
clearer, allowing it to be “provided by law that no compensa- 
tion shall be given.” In all cases the confiscation is legal 
when provided for by law, never by executive decree. 

For whose benefit has our State Department been laboring 
so assiduously? The people with agricultural holdings in 
Mexico do not seem to have raised any great furor, but the 
oil people have been constantly in the limelight. Some of 
them complied with the law before the Supreme Court declared 
it unconstitutional, but among the “rebel” companies were 
the Doheny, Sinclair, and Mellon interests. 

These names are well known at home and they raise the 
question how far a nation is morally bound to go in affording 
protection abroad to persons and corporations which it is 
prosecuting at home for violation of its own laws. Mr. 
Doheny was associated with Mr. Fall in the Elk Hills oil scan- 
dal, and narrowly escaped conviction on a criminal charge, but 
his lease on Elk Hills was voided by the Supreme Court on the 
ground of fraud. He was the largest producer in Mexico until 
he sold out to the Standard Oil of Indiana, which was once 
fined $29,000,000 for violating our anti-trust law, but succeed- 
ing in escaping payment and has raised its capital from 
$1,000,000 to $150,000,000 by stock dividends wrung from the 
American public. Mr. Harry Sinclair, who has already been 
convicted for contempt of the Senate and whose trial on a 
second charge was ended so dramatically in the fall of 1927 
when it was charged that his attorneys were tampering with 
the jury in the hope of securing acquittal, is another member 
of this group. On a second trial he escaped conviction, al- 
though the Supreme Court had voided his lease on Teapot 
Dome on the ground of fraud. Mr. Mellon, brother of our 
Secretary of the Treasury, does not fall exactly in the group 
with the two listed above, but he is said to be contesting with 
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Mr. Vare for the mastery of Pennsylvania politics, which is 
not above suspicion. The gods on Olympus must laugh every 
time they think about how our State Department defended 
these men, two of whom the Department of Justice moved 
heaven and earth to put behind prison bars. 





MYSTICISM, REALISM, AND THE TEXAS 
CONSTITUTION OF 1876 
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The Texas Bar Association at its meeting June 1, 1928, 
adopted a resolution favoring the calling of a constitutional 
convention to “provide the people of Texas with a new Consti- 
tution,” and instructed its board of directors and officers to 
“take such action as will conduce to that end.” In urging the 
approval of the resolution, President A. H. Britain of the Asso- 


ciation declared: 


We have exercised hard, common sense in all lines of business. 
We have been progressive and intelligent in all walks of life save 
and except one, and that one more important to our happiness and 
welfare than all others—our government. We need a “new model”; 
the “old model” is obsolete. It has served its purpose. 

As public-spirited men and lawyers, let us now make an intelligent 
appraisal of the situation and sponsor a movement to give Texas a 
new Constitution commensurate with her present-day greatness, 
and to take care of her wonderful future. Let us set ourselves to 
the task, arduous as it may be, fearlessly; let it be no makeshift. 

Let us call to the task the best minds of the State, minds richest 
in experience, knowledge and statesmanship, practical, forward- 
looking men. Let ample time be given to the task; let them not be 
hampered with unnecessary restrictions; let them have our whole- 
hearted support, and we shall not fail.1 


~ The initial step thus taken by the lawyers of Texas must be 
regarded as significant, because it brings to the movement for 
a new Constitution—a movement advocated perenially by in- 
dividual reformers but never gaining headway—the support 
of a strong organization capable of exerting great influence 
throughout the State and able to contribute much to a solution 
of the legal and political problems which confront us. 
Experience, however, indicates that the task of getting a 
new Constitution written and adopted will not be easy of ac- 
complishment. The rejection during August of last year of 





1The Dallas Morning News, June 2, 1928. 
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the four constructive constitutional amendments by over- 
whelming majorities merely repeated results with which the 
people of the State are fully acquainted.? Of the ninety-nine 
amendments submitted to popular referendum since the pres- 
ent Constitution was adopted, only forty-three have been ap- 
proved. On the proposal to call a constitutional convention 
in 1919 only 9 per cent of the voters were sufficiently inter- 
ested to express an opinion.* What is the reason for this dis- 
interest in, or opposition to, changing the fundamental law of 
the State? It can be shown that the governmental system of 
Texas requires complete reorganization if sound principles of 
administration are ever to be followed. The Constitution 
bristles with limitations which handicap legitimate business 
enterprise, stunt the normal growth of our educational system, 
and hamper the development of the enormous resources of the 
State.° The present instrument confines Texas within a tight 
political strait-jacket—binds it down to the simple rural 
economy of the post-Civil War period. Why, then, has noth- 
ing been done about it? 

The reluctance of the people to alter the existing Constitu- 
tion is rather clearly explained by comments on the subject 
found in the press of the State during the past ten or fifteen 
years. One very common statement has been that, while 
changes in the Constitution are doubtless needed, the time is 
not yet at hand to make them. Thus in 1923 a citizen of Fort 
Worth said that, although the Constitution “contains many 
provisions not suited to the time or age,” in his opinion, a 





2The official files in the office of the Secretary of State show that the 
amendment to reform the judiciary was defeated by a vote of 164,036 to 
27,949; that to separate objects of taxation for state and local purposes 
was defeated by 175,484 to 16,739; that to provide salaries in lieu of fees 
was defeated by 169,630 to 22,617; that to remove the limitations on the 
compensation of public officers was defeated by 171,372 to 21,632. 

3Irvin S. Taubkin, “Texas Bar Urges New Constitution,” The New 
York Times, June 17, 1928. Cf. also Irvin Stewart, “Constitutional 
Amendments in Texas,” III, Southwestern Political Science Quarterly, 
145-158, September, 1922. 

4Frank M. Stewart, The Reorganization of State Administration in 
Texas, University of Texas Bulletin. No. 2507: February 15, 1925, 
passim. 

5Cf. Tom Finty, Jr., “Constitutional Handicaps of Texas Cities,” IX, 
Texas Municipalities, 21-25, March, 1922. 
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convention to revise it should not be called for years to come. 
“The public mind,” he declared, “is too disturbed and condi- 
tions are too unsettled as an aftermath of the war. There 
are too many ‘isms’ in the air and too many conflicting views. 
If we are ever to have a new Constitution, we should wait until 
such time as things return to normal, and even then proceed 
with the utmost caution.’® Although conditions in 1928 or 
1929 may be less “unsettled” than they were when this opinion 
was expressed, or during the Reconstruction Period when the 
present Constitution was framed, and, although it is hardly 
possible for “things to return to normal,” one may expect to 
find this argument advanced many times in the future as a 
good reason for refusing to take action.’ 

Further, it has been frequently said that the people do not 
desire a revision of the Constitution. A member of the House 
of Representatives, who in 1913 voted against the calling of a 
convention, said, “I am absolutely sure that 90 per cent of 
the Democrats of my district who supported me for the nomi- 
nation, as well as a large number of those who did not support 
me, are opposed to the calling of a constitutional convention; 
otherwise I would vote ’yea.’”* The public men of the State, 
for the most part, have been content to assume a passive atti- 
tude on the question. As The Houston Post remarked some 
time ago: 


The stock answer to the argument for a new Constitution is that 
the people don’t “demand” it. Occasionally the answer varies to 
“the farmers don’t demand it.” The average politician waits for a 
demand. The time seems to have passed for the initiation of reform 
except in response to popular outcry. There was a day when public 
men proposed and the people disposed. Nowadays the people, it 
seems, must both propose and dispose—for the legislators are too 
timid to lead or even to take a few steps in advance. The need 
for a new Constitution is plainly manifest to the discerning, but 
since it is a matter that does not come home to the average citizen 





*The Dallas News, February 22, 1923. The same view was expressed 
by three Texas Senators; ibid., December 13, 21, and 30, 1922. 

’For various statements of this argument, see The Dallas News, Feb- 
ruary 11, 1913, and January 13, 1919. 


SJournal of the House of Representatives, 33rd Legislature, 1st called 
session, 1913, p. 429. 
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in any annoying or oppressive way, it does not occur to him to speak 
out, and his indifferent silence is construed as ominous. 


Accounting for the manner in which the electorate has reacted 
to the question, one observer has said, “The people are suspi- 
cious of change. They feel that they are getting along very 
nicely now, and they have no disposition to let down the bars 
for the possible admission of greater evils than are endured 
at present.”?° Another person has remarked that amend- 
ments are generally obnoxious to the voters. “Half of them 
do not understand what the amendment is, and vote against it 
for that reason, being content to endure present ills rather 
than to jump to those they know not of.’"' In other words, 
willingness to plod along as in the past rather than to risk an 
innovation is one of the basic causes for failure to modify the 
existing political system of Texas.” 

Again, fear has been expressed that tampering with the 
Constitution might destroy the limitations and guarantees 
which it contains. There is the homestead provision, for ex- 
ample. As one citizen has remarked, “The people of Texas 
are rather tender on the subject of the homestead law, and I 
don’t blame them, God bless them!’** The homestead law has 
become a sort of shibboleth in Texas, a stereotype or symbol 
with a decided emotional overtone.'* The money-lender must 
not be allowed to cast his nefarious shadow across the Texas 
hearthstone. The owner of a house, no matter how urgent his 
need for ready money, must not be permitted to commit the 
supreme act of apostasy by mortgaging the roof over his 
family’s head. This would violate the honor of the State and 





*Quoted by R. B. Humphrey in The Dallas News, February 11, 1913. 

1°The Dallas News, February 26, 1923. 

11]bid., February 22, 1923. 

12Inertia may be mentioned as a chief reason why men obey their gov- 
ernment. It may also be regarded as a primary cause of failure to 
change their government when their interests would be advanced by so 
doing. Cf. Arthur N. Holcombe, The Foundations of the Modern Com- 
monwealth, p. 14. 

13The Dallas News, February 26, 1923. 

14On the subject of stereotypes, see Walter Lippman, Public Opinion, 
pp. 89-92; 234-299. 
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the sanctity of our institutions!*> Likewise, there is the bill 
of rights, a most liberal feature of the present Constitution. 
Anxiety that a convention would abolish the provisions pro- 
tecting life, liberty, and property has always existed in some 
quarters. A Texas Senator declared in 1922, “If a constitu- 
tional convention is called, I fear the first thing that will be at- 
tempted is the changing of our Bill of Rights so that officers 
may search and seize persons and property without war- 
rants.’** There is little doubt in the minds of many that any 
convention would be dominated by the enemies of the State. 
Two Senators warned us in 1927 that the “special interests” 
would surely win control of a convention if it were called, 
would secure the inclusion of “joker” clauses in the new Con- 
stitution, and would thus override the rights of the people.*’ 

One of the most convincing arguments advanced is that a 
change in the Constitution, either by amendment or revision, 
would increase taxes. During the election of 1927 a lawyer 
of Dallas, who opposed the tax amendment, declared, “. . . . it 
will, in a large degree, destroy the local features of our taxing 
systems and will convert Austin into an imperial city, sitting 
on the seven hills like Rome, and levying tribute on every local- 
ity and business in the State subject to the State taxing 
system, as Rome did when it was the metropolis of the Roman 
Empire.” The following very commendable verse was writ- 
ten by another opponent of the amendments in 1927: 


Did our pioneers struggle with their guns and axes 
That this State might be a land of high taxes? 

Did our martyrs at the Alamo expire 

That taxes might go higher and higher? 





15Mr. Finty has pointed out that there is really nothing sacred about 
the present homestead law, which is widely different from that under 
the Republic. The latter allowed the owner to waive his exemption and 
pledge the homestead for debt. Loe. cit., p. 23. 

16The Dallas News, December 13, 1922. 

Jbid., February 12, 1927. A private contributor to The Dallas News 
December 20, 1922, declared, “Some one has said let me write ‘Union’ 
and they can write any other laws they want, and we will ratify it. 
So, also, let the homestead exemptions and the bill of rights stand as a 
law for protection to the mothers, fathers and children of Texas as they 
are now and the people will let them write any laws the commission sees 
proper to write for them to vote to ratify, and I am pretty sure they will 
do it by an overwhelming majority.” 
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If Jim Hogg could speak he’d say with a sigh, 
“By Gatlins, taxes are already too high,” 

And Governor Roberts would say: “Go slow! 
My policy was, ‘Pay as you go.’” 


If you’re against the amendments and a higher tax, 
Give them a lick where the chicken got the axe. 

On August 1, let’s swat them good and fine, 

Like the American boys swatted the Hindenburg line.1® 


It has also been pointed out that there is really no need for 
adopting a new Constitution. Thus a citizen of Tyler, who 
was against all amendments in 1927, said: 


Our laws have been lived under and understood by the people 
and even by the courts for a long time and to tear them up and make 
new ones with a bunch of new fat-salaried judges et al. appointed by 
a Governor under greater authority than was ever given a powerful 
monarch would mean chaos, strife and trouble and increase in taxes. 

True, there are many things to be complained of in the adminis- 
tration of our laws, but it is not so much the fault of the laws as 
it is the fault of those who administer the laws..... I believe 
that humanity is getting better and that our laws are as good as the 
best and being enforced better as time goes on and that we have the 
best people, the best courts and the best laws and the best country 
that ever before existed in all the world.'® 


In 1922 a State Representative said that it would cost 
$300,000 to hold a convention and, even then, there could be no 
assurance that the people would adopt the Constitution which 
was framed. He said further that of the 293 sections of the 
present instrument, the most radical proponent of a new one 
could not name over twenty-five sections which should be 
stricken out. ‘“ ‘Why burn the barn to destroy the rats?’ Be- 
cause our present Constitution is old is no reason why it should 
be laid aside. The Constitution of the United States is more 
than a century old and you never hear of any one advocating a 
new Constitution of the United States.””° 

But the most remarkable argument of all is that the Consti- 
tution should not be changed because of its venerable and 





18Jbid., July 13, 1927. 
19Jbid., August 2, 1927. 
20Tbid., December 20, 1922. 
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sacred character. Several individuals have expressed the be- 
lief that the instrument was produced by super-men duly 
inspired for their task, and that it has become inviolable with 
the passing of time. A Houston attorney assigned as a reason 
for opposing the amendments in 1927: “The Constitution of 
1876 has been in force more than fifty years. Texas produced 
no greater or wiser group of men in any age than those who 
framed and signed that instrument.’”** One of the members 
of the convention of 1875 recently declared: “That was a 
great body of men at that convention. It would be hard to 
find their like today. I don’t think the public men of the pres- 
ent time ‘stack up’ with the old-timers either in patriotism or 
in learning. The good men, for the most part, got sick of 
politics long ago and quit the game.”*? A Congressman from 
Texas also remarked: “Our Federal Constitution is the peo- 
ple’s only safeguard against unwise, and sometimes even 
foolish legislation their Congress otherwise might enact. And 
our State Constitution, wisely framed by our incomparable 
forefathers, is our bulwark and last defense against the un- 
wisdom, the spasmodic extravagances, and the uncertain 
action of some of our Legislatures.’** The most extravagant 
tribute, however, came from the pen of a Dallas attorney, 
who declared of the Texas Constitution: “. ... it will be 
found that there is no greater necessity for a change in the 
Constitution than there is for a change in the Decalogue or 
the announcements made in the Sermon on the Mount. Of 
course, there are persons who believe that the Decalogue 
should be revised and the Sermon on the Mount should be re- 
written, but the majority of our people, I conclude, are satis- 
fied with the time-honored wisdom announced in those decla- 
rations, and I bespeak for the principles announced in the 
present Constitution a similar consideration.’ 

Such is the idea of the political mystics of Texas—that the 
Constitution is a work of infallibility, like the Decalogue 
handed down from on high with all its eternal verities, while 





21The Galveston News, July 31, 1927. 
2The Dallas News, February 26, 1923. 
237 bid., July 26, 1927. 

247bid., January 8, 1923. 
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the hills about Austin quaked, and the smoke ascended, 
and the people stood afar off filled with awe! Are the people 
of the State called upon to accept anything approaching this 
extreme view? While a deep respect for the past and a 
genuine appreciation of the men who bequeathed to the pres- 
ent generation a rich political and social heritage are greatly 
to be desired, certainly this does not call for a type of blind 
ancestor worship which enslaves us to illusions and makes us 
unwilling to view conditions and events in their true relations. 
As so much has been said, and will be said, about the Consti- 
tution of 1876, is it not desirable to consider for a moment the 
actual circumstances under which the Constitution was 
formed, the practical limitations under which the framers 
labored, and what was thought at the time of the instrument 
which has been placed in the same category with the Deca- 
logue and the Sermon on the Mount? Obviously this might 
have the advantage of adding some realism to a discussion 
which has been sorely wanting in perspective and almost 
devoid of any factual basis. An examination of the files of 
several representative newspapers of the period should throw 
some light on a subject which has been allowed to remain too 
much in darkness.”5 

The Constitution of 1876 is an extremely human document, 
reflecting unmistakably the spirit of the times which produced 
it. Established at the end of the Reconstruction Period, it 
clearly evidences the determination of the people to overhaul 
the government completely and to make impossible in the 
future the abuses which they had suffered at the hands of an 
autocratic Governor, a carpetbag Legislature, and a corrupt 
Judiciary. The prevailing opinion throughout the State was 
expressed by the Houston Daily Telegraph the day before con- 
vention assembled: 


Owing to peculiar circumstances [this paper declared] Texas has 
had in her brief existence as Republic and State several Constitu- 





25Very little has been written about the convention and its works. No 
minutes were kept by the body. The Journal supplies inadequate infor- 
mation. The fullest account of the debates available is perhaps to be 
found in The Daily State Gazette (Austin). Dr. S. S. McKay has made 
a real contribution in his study, Making the Texas Constitution of 1876, 
published by the University of Pennsylvania in 1924. 
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tions, but the one which is about to be abrogated was foisted upon 
her by despotic power, her citizens being disfranchised, and the 
armies of the Federal Government standing ready to enforce obedi- 
ence to the dictates of those who were the willing tools of an admin- 
istration usurping imperial powers ... . The horrid nightmare 
that has afflicted the State so long is passing away, and the light of 
day is driving before it the dreadful spectres of misrule, oppression 
and usurpation that for so many years have oppressed our 


The convention will be composed of men, the majority of whom 
have been chosen for their ability and sterling worth. There are 
many of the first minds of the State among the delegates, and per- 
haps a more fair representation could not have been had. We hope 
for harmony, forbearance, and brevity in the convention, and we look 
for wisdom to guide the councils of the most important representa- 
tive assembly that Texas has ever called..... Our faith is strong 
in the wisdom, conservatism, and firmness of the delegates elected. 
We look for a comprehensive, yet simple instrument, to be drawn 
up for submission, to the people, which, when approved, will be our 
State Constitution.2¢ 


With the notorious extravagances of the E. J. Davis admin- 
istration fresh in mind, a general reaction had set in against 


all public expenditures.** A few days before the convention 
met the San Antonio Daily Herald stated: 


Under the corrupt and infamous rule of the radical, E. J. Davis, 
the people were taxed to the utmost, so that the office-holder could 
squander millions in riotous living, and debt was heaped upon debt, 
Ossa on Pelion high, that the people of Texas could be kept in abject 
submission to the behests of the besotted fools. As soon as the foot 
of the Federal Government was lifted from our necks, the people of 
Texas arose once more in their might, and drove the guilty wretches 





26September 5, 1876. The San Antonio Daily Herald of December 2, 
1875, in speaking of the Constitution of 1869 declared that it was 
“framed for us by a body of men radical in politics, alien to us in 
interest, and which was laboring for our oppression rather than our 
good.” 

27The San Antonio Daily Herald of October 20, 1871, lists various 
groups of officials appointed by Davis, their salaries aggregating 
$1,842,685. This did not include fees paid to many others. The Demo- 
cratic Statesman (Austin) of October 5, 1871, contains an account of 
the tax-payers convention of that year. The sub-committee of the con- 
vention pointed out that the tax rate had increased from 15 cents on 
the $100 in 1866 to $2.17 on the $100 in 1871, this latter amount not 
including poll tax, license tax, or occupational tax. 
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from the Capitol, and placed in their stead, men of their own choice, 
a Democratic administration. Has the State Government under 
the present administration been restored to its pristine purity and 
economy? Have our expenses been reduced in amount, or our taxes 
placed upon a more equitable basis for assessment? On the con- 
trary, have not the State offices been multiplied, accompanied with 
salaries, that promise to the people no abatement? .... Nor is the 
Governor [Coke] wholly without blame in our opinion: He should 
long, ere this, have pressed upon the Legislature the urgent neces- 
sity of a general reduction of expenditures of the State Government, 
commencing with his own high salary and their eight dollars a day, 
and extending down through all the ramifications of the State’s dis- 
bursements. We desire .... in behalf of West Texas, that there 
shall be a thorough and severe reduction of the State expenditures 
and that taxation in West Texas shall be made to quadrate with the 
legitimate demands required to meet the accruing interests on the 
debt of the State, and the salaries and fees of office of ante-bellum 
days. This is imperative, and in the opinion of our people—they 
will stand no further humbuggery.?* 


The grangers over the State, by adopting a program of 
“retrenchment and reform” to be followed by the convention, 
were in harmony with the demands of the majority of voters. 
They were able to secure the election of something like half of 
the delegates who attended. Of the seventy-five members of 
the convention, forty-one were farmers, twenty-nine lawyers, 
and the remaining few were merchants, editors, physicians, 
and stockmen.*® The Daily Herald evalauated this personnel 
the day after the initial meeting of the convention, as follows: 


We know that the convention has relatively but a few able men 
in its composition, but those we deem very able, with sound clear 
judgments. We doubt, however, whether worth and mental strength 
will find a legitimate field for their influence with men without 
name, drawn from the different sections of the State, most of them 
never having been heard of beyond their local habitation and district. 
Under the circumstances it is logical to infer that this condition of 
things has been brought about by an unnatural and politically con- 
sidered an unhealthy condition of things. May not such a result 
have been brought about by the active operations of a secret political 
organization, which may have combined to bring under its control 
the whole machinery of the State Government for their own peculiar 
ends and objects. While we do not aver that these things are so, 





28August 24, 1875. 
29McKay, loc. cit., p. 74. 
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we would caution our readers to be on the alert. The times are out 
of joint; our rights are insecure..... 30 


Whatever direct influence the Granger party, as such, may 
or may not have had in the convention, there can be no doubt 
that its policy of “retrenchment and reform” was carried 
through with success. In the first meeting, the members 
showed their determination to reduce the costs of government 
by setting their per diem at $5 and mileage at 20 cents rather 
than accepting the $8 and 25 cents fixed for the Legislature 
by the Constitution of 1869.** Further, the convention at a 
subsequent meeting decided not to employ a stenographer to 
record the proceedings.** The Daily State Gazette pointed 
out that in its zeal for economy, the convention wasted $900 
in per diem debating the question of employing a stenographer, 
which was $300 or $400 more than his services would have 
cost.** In keeping with the reactionary program thus 
launched, the debt which the State might incur to supply de- 
ficiencies was limited to $200,000, and provision was made that 
no debt should be created except to supply casual deficiencies 
of revenue, repel invasion, suppress insurrection, defend the 
State in war, or pay the existing debt.** Salaries of State 
officers were generally reduced—that of the Governor being 
lowered from $5,000 to $4,000; that of the Comptroller, of the 
Treasurer, and of the Commissioner of the General Land Office 
being fixed at $2,500; that of the Secretary of State being set 
at $2,000. The Lieutenant Governor, who had previously re- 
ceived twice that of Senators, was now to receive the same 
compensation and mileage as members of the Senate. The 
Legislature was forbidden in each case to raise the amounts 
thus rigidly provided in the Constitution.** The convention 
also dealt in a parsimonious manner with the problem of edu- 





80September 7, 1875. The article referred to the Granger organization. 
In its issue of October 16 this paper charged that four-fifths of the 
members of the convention were Grangers. 

31The Daily State Gazette, September 9, 1875. 

327 bid., September 17, 1875. 

88September 21, 1875. 

34Constitution of 1876, Article III, Section 49. 

85[bid., Article IV, Sections 5, 17, 21, 23. Salaries of judges were 
likewise low but could be increased. See Article V, Sections 2, 4, and 7. 
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cation. A well-organized group opposed maintaining any 
public school system whatever.** After considerable debate a 
compromise was finally effected which led to the provision that 
the Legislature might appropriate not more than one-fourth 
of the general revenue and might levy a poll tax of $1 for the 
support of the public free schools.** The office of Superin- 
tendent of Public Instruction under the Constitution of 1869 
was abolished, and a Board of Education, composed of the 
Governor, the Comptroller, and the Secretary of State, was 
substituted.** Undeveloped lands of uncertain value in the 
Panhandle were exchanged for the rich University holdings in 
East Texas; the provision of the law of 1858 giving the Uni- 
versity one section in each ten of State land was repealed; and 
the new Constitution provided that no tax should be levied 
and no appropriation made from the general revenue to erect 
buildings for the University, which, however, should be one 
“of the first class.’’®® 

How did the press of the State react to such policies? It 
was practically unanimous in its condemnation. The Houston 
Daily Telegraph during the early sessions of the convention 
noted that something was wrong. 


Texas [it remarked] has had an extravagant Legislature and 
her treasury has been emptied by Radical usurpers and home- 
made corruptionists; she has suffered from prodigality, and today 
rests under the burden of debt that was the creation of a loose and 
corrupt administration of the State Government; but the very thing 
we predicted likely to occur, before the convention met, seems to 
exist. To prevent the recurrence of what has impoverished us, and 
to fence in legislation so that it may not run away with the revenues 
of the State, we are likely to go to the other extreme. The anxiety 
to prevent any further financial hemorrage may induce the Constitu- 
tional Convention to draw the ligature too tight, and while stop- 
ping the flow, partially paralyze the whole system, and in a short 
while render the organic law more onerous than beneficial.*° 





_— 


86For minority report of the Committee on Education opposing public 
free schools, see Journal of the Constitutional Committee of 1875, pp. 
245-247, 


87 bid., p. 616. 

88Article VII, Section 8. 

89Article VII, Sections 10-15; McKay, loc cit., 127-8. 
49October 6, 1875. 
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And a few days later the same paper declared: 


The narrowness of the policy adopted in doling out miserable 
pittances to public servants, is neither satisfactory to the people nor 
creditable to their delegates, and the parsimony which characterizes 
the proposed educational system is to be regretted, though more 
emphatic language might be used to express the real opinion of those 
who believe a most liberal policy should be adopted in regard to the 
education of the rising generation. Democracy don’t (sic) mean con- 
tractedness, nor economy niggardliness, and while the Democratic 
State of Texas wants an economical administration of the State Gov- 
ernment, and her Constitution so framed as to prevent the drains 
upon her treasury for illegitimate purposes, which have hitherto been 
made because not prohibited, she does not desire to see her educa- 
tional system so meanly supported as to be out at knees and elbows, 
or her public servants so rewarded as to make it necessary for them 
to seek service elsewhere to insure a liberal maintenance for 
themselves and their families. It almost looks like there was a 
combination in the Convention to make the Constitution which is 
to be submitted to the people odious, that it may be defeated, and we 
sympathize with those who have fought against an illiberal and par- 
simonious majority, who seem to have no broad, comprehensive 
statesmanship, but are tied down by prejudices and contracted views 
of what constitutes economy in the administration of a State gov- 
ernment.*!, 


Commenting on the personnel of the convention by their 
work at this juncture, the paper was obliged to revise its 
previous favorable opinion. 


The Constitutional Convention [it said] is composed of men who, 
in the aggregate, have not to our mind made it a representative 
body. There are, as is the case in all representative bodies, inex- 
perienced men and wordy fellows, who retard business and lumber 
the committees with unimportant and impracticable resolutions, and 
there is also a class who can never emerge from the swamps and 
thickets of prejudice to place their feet upon the elevated ground of 
true statesmanship.*? 


The Waco Reporter declared: 
The Convention, so far, as a body, has not shown its ability to cope 


with the Constitution difficulty—to solve the problem of wise organic 
law. We write this more in regret than in condemnation. 





*10ctober 10, 1875. 
*2October 15, 1875 
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It is not too late yet to repair the results of negligence and incom- 
petence if a few capable men who are in the Convention can wield 
the influence to which their ability entitles them, and be allowed to 
push the work to completion. This is the only hope, and it is but a 
slender one..... 43 


This general chorus of condemnation was joined in by other 
papers. The Austin Democratic Statesman ironically re- 
marked, “Great numbers of people, having heard of the mar- 
vels done by the Constitutional Convention will attend the 
Capital State Fair in order to see and hear the illustrious body 
in grave debate. It is worth seeing, and Texas should come.’’** 
Respecting the work of the convention at this point, the Gal- 
veston News declared that salaries had been lowered almost to 
the starving point. It regretted that the convention, after 
decreeing universal suffrage, had, by its educational policy, 
now decreed universal ignorance.** The Waco Examiner said 
that the State could not recover for a century from the action 
taken by the convention respecting education.“ 

Besides carrying out its program of “retrenchment,” the 
convention also put into effect its policy of “reform.” It de- 
termined to weaken the State Government so that official ex- 
cesses, fresh in the memories of the membership, would be 
impossible in the future. Where short terms of office end, 
tyranny begins. Whereas under the Constitution of 1869, 
Senators served six years, they should now serve only four.“ 
The Governor’s term was reduced from four to two years.*® 
The Attorney General, who had been appointed by the Gov- 
ernor, was made elective by the people.*® Judges of the Su- 
preme and District Courts, formerly appointed by the Gov- 
ernor, were likewise subjected to direct election.°° The most 
striking changes, however, were those concerning the Legisla- 
ture. Of the fifty-eight sections of the chapter dealing with 





*8Quoted by San Antonio Daily Herald, October 18, 1875. 
44Quoted by ibid., October 23, 1875. 

*5October 13, 1875. 

46Quoted by Daily State Gazette, October 23, 1875. 

47The Constitution of 1876, Article III, Section 3. 

48Jbid., Article IV, Section 4. 

497 bid., Article IV, Section 22. 

507bid., Article V, Sections 2 and 7. 
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this branch of the Government, over half of them placed limi- 
tations upon its authority.** Minute provision was made for 
the procedure to be followed by the Legislature in its work. 
The time of meeting, the size of the quorum, the amount of 
mileage and per diem were definitely determined. The man- 
ner of framing, passing, and amending bills was carefully 
prescribed. The power to levy taxes was limited; the pledg- 
ing of the State’s credit was forbidden; local and special laws 
on a long list of subjects were prohibited. 

Such drastic restrictions seemed to the press of the State 
to be unwise and unjustified. Reviewing the legislative arti- 
cle, the Houston Daily Telegraph said: 


There are some improvements, in some minor particulars, made 
upon the present law relative to the legislative department, but as a 
whole, it is a shackle put upon the State which will retard its 
progress. It is an insult to the integrity of those who may here- 
after be elected to represent their localities in the Legislatures, and 
take into consideration the interests of the State at large. And as 
we had occasion to say somtime since, the harness is so small, the 
straps drawn so tight, the check rein pulled up to the last buckle 
hole, and the load to draw so heavy, that the legislative horse will be 
galled from collar to crupper in the attempt to work, and the State 
wagon will go creaking along the highway of progress, in the rear 
of the procession, because the constitutional convention was too 
economical to grease the wheels.52 


Commenting on the executive branch of the Government 
thus provided for, the same organ declared: 


The misfortune with the Constitutional Convention has generally 
been that a large proportion of the members have been impressed 
with the idea that they were obliged to legislate for the State for all 
time to come, and that it was their bounden duty. to frame such an 
organic law as should take away from the Legislature all discretion- 
ary power, and by the wisdom of the law paramount, the Executive 
would in fact be rendered as incapable of doing wrong as in theory 


the king is supposed to be immaculate and beyond the peradventure 
of a mistake.®% 


Toward the end of the convention, the San Antonio Daily 
Herald remarked: 





51Jbid., Article III. 
52December 2, 1875. 
530ctober 13, 1875. 
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The desire of the people was so generally expressed in favor of the 
Constitution of the Fathers of Texas, that of 1845, should be made 
the basis of the new Constitution, limited strictly to such changes as 
the exigencies of the times, rendered imperatively necessary, that it 
was supposed a short session would suffice. But the conventioners 
being put astride the horse seem determined, like the beggar, to ride 
it to the devil. The Constitution of 1845 they unceremoniously 
kicked out of doors. Eighty days have they been a convention— 
twice as long as the deluge lasted, and they yet remain barnacles 
upon the State Treasury.** 


The Galveston News summarized its opinion of the conven- 
tion and its work as follows: 


The convention has caused disappointment and displeasure, not by 
the fact of presuming to exercise supreme legislative functions, but 
by the objectionable quality of the fundamental legislation on which 
it seemed to be predetermined. It appears thus far to have been 
greatly influenced by an arrogant and headstrong element which 
is inimical to the immigration and educational interests of the State, 
which would beggar, in the name of economy, every important de- 
partment of government, and, in the name of represented sover- 
eignty of the people, would chain the will of the people from ex- 
pression hereafter through legislative representatives of their choice. 
In its insufferable presumption, this element forgets that sovereignty 
is a continuous, perpetual force, of which the convention in its proper 
character, is at most a transient reflection, a temporary medium, a 
provisional agent.55 


In the campaign for ratification, considerable opposition 
developed. The Houston Daily Telegraph and the Austin 
Democratic Statesman were vigorous in their criticism. They 
were joined by the Panola Watchman, the San Saba News, the 
Rockdale Transcript, the Comanche Chief, the Jefferson Jim- 
plecute, the Jasper Newsboy, the Bremond Sentinel, and other 
papers.*® Colonel Ashbel Smith was perhaps the most out- 
spoken of the Democrats who sought to defeat the new Consti- 
tution. He was especially dissatisfied with the educational 
provisions and those dealing with internal improvements.*’ 
Arguments advanced by opponents were met by the advocates 





54November 24, 1875. 

55Quoted by San Antonio Daily Herald, October 23, 1875. 

56McKay, loc. cit., 172. 

57See the letter of Smith to Horace Cone, November 15, 1875. Ashbel 
Smith Papers, University of Texas. 
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of ratification, not by declaring that the Constitution was in- 
spired or perfect, but by the very practical claim that it was 
better than the existing obnoxious instrument, which had 
been forced upon the State, and that its acknowledged defects 
could be cured by amendment. This was the opinion of Gov- 
ernor Coke, who urged approval of the new document.** It 
was the view of Senator S. B. Maxey and Mr. F. 8S. Stockdale, 
members of the convention, who said that the real issue was 
the relative merits of the existing Constitution and the one 
which was submitted to take its place. Both of them pointed 
out that the latter instrument was preferable.*® Most of the 
newspapers of the State shared this opinion. The San An- 
tonio Express declared that the new Constitution should be 
judged fairly and on its merits. The San Antonio Daily 
Herald and the Waco Examiner believed that it should be 
adopted as submitted. The Waco Reporter criticized the judi- 
ciary article but said that this could be remedied by amend- 
ment later. The Bryan Appeal thought that the new Consti- 
tion was a worthy one. The Navasota Tablet, the Athens 
Courier, the Calvert Texan, the Bryan Post, the Sherman 
Courier, the Rockdale Messenger, the Belton Review, the Gid- 
dings Tribune, the Nacogdoches News, and other papers 
favored ratification of the new instrument because it was the 
choice of two evils and could be easily changed to rectify its 
shortcomings.” After a lively campaign the Constitution was 
adopted by a vote of 136,606 to 56,652." 

From this brief review of contemporary conditions and 
opinions a few conclusions may reasonably be drawn. In 
the first place, it is clear that the Constitution of 1876 was 
drafted during a period of reaction when the Government of 
the State was held in low esteem—in fact, in distrust—and 
that the fears and prejudices of the day found expression in 
the instrument itself. This has resulted in perpetuating a 
régime of fiscal penuriousness and imposing permanent limita- 





‘sAustin Democratic Statesman, November 30, 1875. 

5°The Daily State Gazette, December 16, 1875. 

*°For excerpts from these papers, see the Houston Daily Telegraph, 
December 3, 8, 10, and 11, 1875. 

*1For returns tabulated by counties, see Austin Democratic Statesman, 
March 23, 1876. 
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tions of a very serious character upon the powers of public 
organs and officials. The resolution to reduce the preroga- 
tives of the Legislature to a minimum and to emasculate the 
discretionary authority of civil servants was carried through 
so effectively that the system thus established became practi- 
cally a Government of negation, perhaps adequate for the in- 
dividualistic age which it was designed to serve, but almost 
impossible in the present collectivistic era when governmental 
activities have multiplied so greatly and when public services 
have become indispensable to the rank and file of the com- 
munity. Secondly, with all deference to the memories of those 
who wrote the Constitution, they were merely an average 
group of men, with no marked aptitude for determining for 
all time how Texas should be governed. They were not pos- 
sessed of any particular prescience; they were more interested 
in the present and the immediate past than in the future. 
They confronted a difficult task and performed it as best they 
could under the circumstances. The result was, at best, a 
very poor compromise. There is no reason to believe that it 
is impossible at the present time for Texas to find men just as 
competent and willing to undertake the work of drafting a 
Constitution when the people are aroused to the necessity for 
it. Thirdly, the majority of the people living in Texas in 
1876 realized that the Constitution which they adopted did 
not completely meet the needs of the State even then. Cer- 
tainly at no time were they led to believe that it was particu- 
larly meritorious. They agreed to ratify it because they 
thought that it was preferable to the obnoxious instrument of 
1869 and that its admitted defects could be overcome by 
amendment. It has only been in later years, as the mists have 
gathered about the past and the shadow of the unknown 
has been cast upon the present, that the idea has gained 
currency that there is something intrinsically sacred about the 
Constitution. 

When such a notion is advanced, one is reminded of the 
attitude of Thomas Jefferson, whose opinion regarding mat- 
ters in general seems to be highly respected in these parts. 
He declared that each generation had a right to establish its 
own law. “The earth,” he said, “belongs in usufruct to the 
living; the dead have neither powers nor rights over it.” He 
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reasoned that, since one-half of the population over twenty- 
one years of age passed away in eighteen years and eight 
months, there should be a revision of the fundamental law, or 
at least an opportunity for revision, every nineteen years.” 
When will Texas be prepared to accept such a practical 
doctrine? When will the people be willing to admit that the 
State should be rescued from the doldrums in which it is 
floundering? When will they acknowledge that their Govern- 
ment, like their great business enterprises, should be well man- 
aged? Of course, this cannot be predicted. One is safe in 
saying, however, that the answer depends to no small degree 
on whether the people follow the leadership of the political 
mystics of the State, who play on apprehensions, prejudices, 
and illusions, or the leadership of the political realists, who 
insist that common sense can be, and should be, utilized in 
government as well as in other undertakings. It is a hopeful 
sign at this moment that the latter group seem to be gaining 
strength. 





°2:Works, V, 116, 118-19, 123. 














COLOMBIA’S PETROLEUM LAWS: WILL THE COLOM- 
BIAN GOVERNMENT FOLLOW THE PATH 
MARKED OUT BY MEXICO? 


J. FRED RIPPY 


Duke University 


“The parallel of Colombia’s attitude with that of Mexico is 
inescapable. The attempt is to declare all privately owned 
oil rights the property of the nation, and to force lawful 
owners to agree to conditions of development different and 
less advantageous to them than the laws, under which such 
property was acquired, accorded to them. .... 

“. . . « It must be clear to any disinterested, fair-minded 
man of average intelligence that Colombia is attempting, by 
retroactive legislation, to confiscate the lawfully acquired 
property of American citizens and corporations. Notwith- 
standing this, it seems inevitable that an utterly futile argu- 
ment between the Colombian Minister of Industries and the 
American oil companies will drag its tedious course for years 
through the Colombian courts and the American State De- 
partment—a repetition of the debate with Mexico which has 
had such tragic results for that unfortunate country.” 

Such is the pessimistic view expressed by a journalistic 
friend of the oil companies; and it agrees with the sentiment 
which I found prevalent among the representatives of these 
interests at Bogota. Most of them told me that with the ex- 
ception of the operations going on at Barranca Bermeja 
(where the Tropical Oil Company is producing 50,000 barrels 
per day) the oil industry in Colombia had been paralyzed by 
a recent law, a reglamentary decree, and the hostile attitude 
of the Minister of Industries. This state of affairs could only 
bring chagrin and irritation to men who had exerted them- 
selves in behalf of the $25,000,000 indemnity for the “‘taking”’ 
of the Canal Zone, who had looked with eager anticipation for 
the opportunity of extracting oil from Colombia, and who had 
spent considerable sums on explorations. 
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A brief sketch of the history of Colombia’s petroleum legis- 
lation is necessary to an understanding of the present situa- 
tion. In discussing this subject one must begin in Colombia, 
as elsewhere in Spanish America, with the old Spanish min- 
ing ordinance of 1783. 

This ordinance reads as follows: “Article 1. The mines 
are the property of my Royal Crown .. . . Article 22. I also 
grant permission to discover, solicit, register, and denounce 

- not only the mines of gold and silver but also those of 
precious stones, copper, lead, tin, quicksilver, antimony, cala- 
mine, bismuth, and rock-salt, and all other fossils whatsoever, 
whether they be perfect minerals or half minerals, bitumens 
or juices of the earth (bitimens o jugos de la tierra) ... .” 
The Supreme Court of Colombia has held that petroleum was 
included “without any doubt” in the expressions “bitumens 
and juices of the earth,” and that it was therefore one of 
the subsoil products which was claimed by this law of 1783 
as property of the Spanish Crown. 

The next important measure was a decree of the Liberator, 
Simoén Bolivar, dated October 24, 1829, which substituted the 
Colombian Nation for the Spanish Crown. Article 1 of this 
decree declared that “mines of every class belong to the Re- 
public, whose Government may concede them in proprietor- 
ship and possession to the citizens who petition for them, 
under the conditions stipulated in the mining laws and ordi- 
nances and in conformity with those which this decree pro- 
vides.” 

Thus, in accordance with the terms of this decree, the sub- 
soil products in the Republic of Colombia, including petroleum 
—which was embraced in the expression “bitumens and juices 
of the earth”—became the property of the Nation and sub- 
ject to the disposition of the National Government. So they 
remained until the Federal Constitution of 1858 was put into 
operation. But by the terms of this fundamental law the 
National Government reserved for itgelf only the emeralds 
and rock-salt and transferred to the Confederated States of 
the Republic all other subsoil products existing under lands 
not a part of the national domain (terrenos baldios). During 
the next twenty-five years nearly all of the states established 
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the principle that all mines except those of gold, silver, plati- 
num, and precious stones belonged to the owners of the soil 
underneath which they were deposited. The important State 
of Antioquia, for instance, passed a law which stipulated that 
emeralds and rock-salt belonged to the nation, that gold, silver, 
platinum, and copper belonged, to the state, and that all other 
mines of whatever class belonged to the owners of the surface. 

In the meantime, the National Government, which, like that 
of the United States, possessed a large national domain de- 
scribed by the term “‘terrenos baldios,”’ enacted only one law 
relating to the subject. This was the fiscal code of the year 
1873. It reserved to the Republic the proprietorship of the 
mines and deposits of coal, as well as those of guano and other 
fertilizers, which should be found in the national public lands 
of the Republic, and provided that said mines or deposits should 
not be alienated or adjudicated with these lands but should be 
retained for the benefit of the Nation. It also provided that 
“the mines of copper, iron, and other metals not of the pre- 
cious variety, those of sulphur and others not designated in 
this heading, which shall be discovered in the terrenos baldios, 
are likewise the property of the Union... .” In other 
words, this law nationalized all the subsoil products of the 
national domain, declaring them to be the perpetual, inalien- 
able property of the Nation. 

Then came the Constitution of 1886, transforming Colombia 
into a centralized republic and greatly enlarging the powers 
and possessions of the National Government. Article 202 of 
this Constitution provided, among other things, that the fol- 
lowing belonged to the Republic of Colombia: “The baldios, 
mines and salts which belonged to the States [i.e., from 1858 to 
1886], whose dominion the Nation recovers, without prejudice 
to the rights granted to third parties by said States..... 
The mines of gold, silver, platinum, and precious stones which 
exist in the national territory [territorio nacional, which 
should be carefully distinguished from terrenos baldios], 
without prejudice to the rights which the discoverers and ex- 
plorers of some of them have acquired by previous laws.” In 
short, the new Constitution, potientially at least, restored the 
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old status of 1783 and 1829, so far as this could be done with- 
out injyry to the rights acquired under the state laws passed 
between 1858 and 1886. 

That the Nation was not yet under the spell of the nationali- 
zation sentiment with reference to subsoil products was re- 
vealed, however, by a law which was passed in March, 1887. 
This law adopted and applied to the national territory the 
Mining Code of the extinguished state, now the Department of 
Antioquia. That is, it declared the mines of emeralds and 
rock-salt to be the property of the Nation; those of gold, silver, 
platinum, and copper, the possession of the departments; and 
all the rest, of whatever class, to be the property of the owners 
of the surface beneath which they should be found. Appar- 
ently, however, the national law of March, 1887, did not apply 
to the terrenos baldios, or national domain. This continued 
to be governed by the fiscal code of 1873, already analyzed. 

Law 30 of October 22, 1903, contains the first specific refer- 
ence to petroleum to be found in the national legislation of 
Colombia. It applied the fiscal code of 1873, which related ex- 
clusively to the national domain (terrenos baldios), expressly 
to oil, making use of the following language: “Article 3. 
The provisions of the fiscal code in reference to coal mines 
shall be applied also to the deposits of asphalt, of whatever 
class, consistency, or color, and to those of petroleum or coal- 
oil, of every grade or class, and natural gas and to any other 
products of the same or analogous nature.” The law also 
provided that no contracts for the exploitation of these prod- 
ucts would be valid without the consent of the National Con- 
gress. 

Five years later a national law forbade the transfer of 
dominion (el dominio) over the maritime islands or “of the 
lands which contain deposits of salt, springs of petroleum, 
asphalt, deposits of heron-hawks, deposits of guano, or springs 
of medicinal waters.” It permitted, however, the leasing of 
these subsoil commodities, and the law was confined in its 
application to “terras baldios.” 

The new fiscal code of November 23, 1912, in keeping with 
the previous laws relating to the subject, declared to be prop- 
erty of the Nation all “mines of coal, iron, sulphur, petroleum, 
and so forth, discovered or which shall be discovered in the 
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terrenos baldios or in those with such character which have 
been adjudicated subsequent to October 28, 1874 [sic for 
1873], without the slightest injury to the acquired rights of 
natural or juridical persons.” It also provided, apparently 
in the conviction that the code of 1873 may not have embraced 
petroleum until the law of October 22, 1903, expressly ap- 
plied it to this substance, that “mines of petroleum which shall 
be found in terrenos baldios or which with such character have 
been adjudicated [i.e., granted to individuals or corporations] 
subsequent to the application of Law 30 of 1903 may be de- 
nounced [namely, claimed and exploited] by their discoverers” 
in accordance with the mining laws bearing upon the subject. 
Moreover, it excepted from the application of this last pro- 
vision the “petroleum mines which are now being exploited by 
individuals by virtue of contracts validly entered into with 
the Government.” 

One other enactment, Law 75 of November 15, 1913, com- 
pletes the oleaginous legislation of Colombia down to the mid- 
dle of the year 1919. This law contained two provisions re- 
lating to the subject. Article 1 reserved for the Nation “the 
proprietorship of the deposits and sources of petroleum and of 
hydrocarbons in general, situated in public lands (terrenos 
baldios), or in lands which pertain to the Nation by virtue of 
any other title.” Article 2 provided that “Until the passage 
of a law regulating the denouncement and adjudication of 
sources of petroleum and hydrocarbons in general, situated in 
public lands, it will be only possible to make temporary con- 
cessions of these rights by virtue of contracts approved by 
Congress.” 

Recapitulating the provisions of Colombia’s national legis- 
lation relating to petroleum, it must be noted that it contains 
nothing which would interfere with the petroleum rights of 
surface owners whose land titles were acquired prior to 1873. 
Moreover, there is some ground for contending that prior to 
October 22, 1903, when oil was specifically mentioned in the 
national law, this legislation practically admitted that the 
owners of the surface likewise possessed the petroliferous sub- 
stances deposited beneath the surface of their holdings. 

It was not until June 20, 1919, that the nationalizing im- 
pulse took possession of the central government of Colombia. 
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At that time President Marco Fidel Suarez issued a decree de- 
fining the ownership of minerals, including petroleum, and 
stipulating the methods of obtaining permission to search for 
and develop the same. Articles 1 and 2 of this decree re- 
quired all who desired to explore for petroleum, whether 
in private or public lands, to obtain the previous permission 
of the Government and to make frequent detailed reports of 
the progress which they had made. The third article gave 
the Minister of Public Works the power to grant or refuse 
such permission; the fourth gave to explorers who had 
obtained official permission and completed their investigations 
the preferential right for six months to effect a contract with 
the National Government for the exploitation of petroleum 
on the lands which they had explored; and the fifth set forth 
the general bases upon which such a contract would be con- 
cluded. 

Some of the provisions of this decree were clearly unconsti- 
tutional and confiscatory, and in the following September the 
Attorney-General petitioned the Supreme Court to nullify the 
decree on the ground that it was unconstitutional. On No- 
vember 21, 1919, this judicial body declared portions of the 
articles mentioned above invalid on the ground that they de- 
prived individuals of the proprietorship of petroleum deposits 
in cases not sanctioned by the National Constitution; that they 
ignored and impaired the rights acquired by just title and in 
accordance with legislative enactments, and attributed to the 
Nation mines which belonged to private persons; that the 
executive in dictating the decree assumed powers belonging 
exclusively to Congress and hence exceeded his authority; 
and that the decree did not represent the legitimate exercise 
of the reglamentary power belonging to the President in that 
it was not designed to execute the laws pertaining to the mat- 
ter but actually opposed and transgressed them. In brief, the 
Supreme Court declared that the President could not by execu- 
tive decree deprive individuals of their previously acquired 
rights to the subsoil products beneath the lands which they 
possessed. 

Before the close of the year 1919 (December 30) the Na- 
tional Congress drafted a new law supposedly in accordance 
with this decision of the Supreme Court. The measure related 
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primarily to the deposits existing or which should be found 
to exist beneath the public lands (terrenos baldios), but it 
declared the hydrocarbon industry and the construction of oil 
pipelines to be public utilities and levied an operation tax of 
from 4 to 8 per cent upon the gross production of deposits 
found upon private lands whose owners possessed the treas- 
ures underneath their lands, although it expressly recognized 
that landowners who acquired their property prior to 1873— 
and apparently in some instances prior to 1903—-also acquired 
the subsoil rights. The operation tax in favor of the National 
Government was fixed at a higher rate on the public lands; 
namely, at 10, 8, and 6 per cent, depending upon the distance 
of the national domain from the sea. 

Several features of this elaborate law were criticized by the 
oil men. They objected chiefly to the provision that, upon 
forfeiture of any exploitation contract, all property within the 
concession becomes ipso facto the property of the Nation; to 
the high rate of the operation taxes; to the onerous technical 
requirements relative to the presentation to the Minister of 
Industries of reports and maps; to the short time limit of the 
leases, which was fixed at twenty years, with the suggestion 
of an extension of another ten years; and to the right asserted 
by the Government to cancel contracts almost at will. 

In 1923—the year in which the United States agreed to pay 
the $25,000,000 indemnity—-several revisions were made in the 
petroleum law of 1923, which were on the whole more favor- 
able to the oil men. In 1925, however, other modifications 
of a less favorable nature occurred. 

In the meantime, American oil companies had acquired large 
interests and made extensive investigations in Colombia. 
Prior to 1900 Colombia’s petroleum resources had attracted 
little attention. About that time, however, Diego Martinez 
and Company of Cartagena and the Armella-De Mares Com- 
pany of Barranquilla secured concessions from the Colombian 
Government to search for and exploit petroleum in the Rio 
Sint and the Cartegena districts. The former company also 
secured in 1905 what amounted practically to a monopoly of 
the oil refining business for the Caribbean coast of Colombia 
and Roberto de Mares, just prior to 1900, obtained a very 
large concession in the Department of Santander del Sur. In 





192 Political and Social Science Quarterly [ Vol. 1X 


1905, likewise, Virgilio de Barco of Ciicuta was granted a 
concession which embraced the entire northern portion of the 
Department of Norte de Santander. These were the most 
important of the concessions granted to natives although many 
other were subsequently secured. Owing to scarcity of 
finances and lack of technical ability Colombians have not been 
successful in the discovery and extraction of petroleum. In- 
deed, it would appear that their main purpose has been to get 
possession of something which they could sell for a small 
fortune to citizens of the United States or Great Britain. 
And in the main they have been successful. The Martinez 
interests entered into an agreement with the Standard Oil 
Company, which carefully explored their holdings but. with- 
drew in 1916, “not because the prospects for oil were not 
good, but on account of certain other unpropitious condi- 
tions.” The Caribbean coast concession of De Mares passed 
first to Canadians and then to Americans, while his Santander 
grants passed eventually to the International Petroleum Com- 
pany, a subsidiary of the Standard Oil Company of New 
Jersey. The Barco concession was sold first to the Doherty 
interests and later to the South American Gulf Oil Company, 
both of which are American concerns. The Colombian Oil 
Concessions Limited, which has numerous holdings in many 
parts of the Republic is now under the control of New York 
financiers and oil men. By the end of the year 1927 most of 
the important petroleum companies of the United States had 
effected extensive explorations in the chief oil zones of Co- 
lombia and had obtained important concessions and lands both 
from private individuals whose surface holdings entitled them 
to subsoil rights and from the Government itself. Thanks 
mainly to their efforts, which have been costly in human suf- 
fering and life as well as in a financial way, the oil resources 
of Colombia are now pretty well known, although only one 
field—in the Barranca Bermeja district—is producing oil in 
profitable commercial quantities. 

The geologists of these American companies admit that 
Colombia is comparatively rich in petroleum resources, but 
they contend that these resources are much exaggerated by 
the Colombian Government and people alike. Since these 
companies have been largely responsible for the discovery of 
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the oil deposits and have now in their possession large con- 
cessions and holdings, they are anxious to extract oil without 
being handicapped by burdensome taxes and restrictions and 
in accordance with the demands of the world market. But 
they allege that their operations are being hampered and their 
rights threatened by Law 84 of 1927 and Reglamentary Decree 
150 of 1928. 

Law 84 was avowedly an emergency measure and received 
the approval of the President on November 17, 1927. The 
portions most seriously objected to by the petroleum com- 
panies were those which related to the search for and extrac- 
tion of oil from private lands and to contract proposals now 
awaiting the approval of the Colombian Government. The 
second article of the law provides that “Any natural or legal 
person who, at the time when this law is promulgated, may be 
engaged in petroleum explorations by drilling wells in the 
territory of the Republic and in private property must pre- 
sent to the Minister of Industries within six (6) months, the 
documents proving the ownership (la propiedad) of the lands 
in which the exploration is being carried on, and the contracts 
of lease or of any other kind concluded with the owners of such 
lands, in case it is not the landowners themselves who are 
making the explorations.” The article also stipulates that 
failure to present said documents within the time limit shall 
be fined at the rate of from $200 to $1,000 for every month’s 
delay. The oil companies, which have already presented their 
case to the Colombian Supreme Court, contend that this pro- 
vision violates that article of the Constitution which provides 
that property titles and other private papers can only be de- 
manded as judicial proofs. They also object to Article 3, 
which suspends indefinitely all action on pending contract pro- 
posals, alleging that they have expended large sums of money 
in prospecting for oil and, in doing so, had acted on the justi- 
fiable assumption that they would be granted the privilege of 
exploiting such oil as they had discovered without unreason- 
able delay and that the delay to which they are being subjected 
amounts to a diminution of their rights and a violation of the 
Constitution. Lastly, they contend that the sixth article, 
which doubles the operation tax levied on the exploitation of 
petroleum under private lands, is tantamount to confiscation. 
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This impost, as already noted, was formerly 4, 6, and 8 per 
cent on the gross production, depending upon the distance 
of the lands from the sea. By the new law it is raised to 
8, 12, and 16 per cent, rates which are higher, according to 
the allegation of the oil men, than those which prevail in any 
other part of the world. 

Reglamentary Decree 150 of January 28, 1928, which under 
the Colombian Constitution should have been limited merely 
to placing the law into operation, transgresses the law in its 
severity. In thus going beyond the law the executive assumes 
legislative powers and violates the Constitution. The decree 
shortens the period for presentation of proofs of title and 
other papers to thirty days instead of six months, diminishes 
acquired rights by requiring drilling permits with reference 
to lands whose surface owners legally possess the petroleum 
beneath their lands, provides for the imposition of penalties 
without due process of law, and attributes to the Minister of 
Industries the function of passing upon land titles— a func- 
tion which clearly belongs to the courts. In brief, to quote 
again from the journalist friend of the oil interests, “Co- 
lombia is quite candid in declaring to the world in its petro- 
leum legislation and regulations, that it will take advantage 
of every possible technicality in the matter of titles to oil 
rights underlying the lands in that country, to declare them 
the property of the Nation as against the surface owners.” 

Indeed, it would seem that the crux of the problem is this 
very matter of land titles. No one questions the right of the 
Colombian Government to take any course it pleases with 
reference to the public lands now in its possession, but there 
exists in Colombia much privately owned land, with vague and 
poorly defined boundaries, whose owners have acquired rights 
to the petroleum beneath the surface of their holdings. “Titles 
in Colombia are notoriously involved. There are no maps of 
the oi] country, the lands not being worth the cost of survey- 
ing. Land records carelessly kept are incomplete, many 
having been destroyed by recurring revolutions. The basic 
titles in many instances are from Spanish Crown grants sev- 
eral hundred years old, on great areas described by natural 
boundaries from an un-named mountain peak to the confluence 


” 


of streams, ete..... So say the oil attorneys. In fact, 











No. 2] Colombia’s Petroleum Laws 195 


I talked to title lawyers both of the companies and of the Gov- 
ernment and most of them were inclined to use the word 
chaos when they referred to the subject. Moreover, one of the 
newspapers friendly to the Government admitted that all re- 
lating to the matter was in a state of “imperfection” and the 
legislative committee which drew up Law 84 declared that the 
provisions relative to titles were designed to lay the “founda- 
tion for the indispensable formation of the national archives 
wherein records are kept of the adjudication of public lands. 
The duty of presenting the deeds of property is imposed by 
statistical reasons, by an elementary administrative order, and 
because of the need for revising such titles for the purpose 
of correcting abuse of various sorts which has come to the 
knowledge of the Government.” 

Thus all parties admit and proclaim the need of revision, 
but the oil men object to the harsh and unconstitutional 
methods which the Government has adopted. In requiring 
that evidences of title be presented within the brief period 
of thirty days and imposing fines and the seizure of equipment 
for non-compliance, Colombia is demanding from American 
oil companies, to use the words of the friends and attorneys 
of these companies, “a performance which she knows is im- 
possible, under the pain of their forfeiting their oil rights to 
the Nation.” 

What makes the representatives of the oil companies uneasy 
and suspicious is the constant unfriendliness toward them 
revealed in the press and by certain national officials. Denun- 
ciation of Wall Street and Yankee petroleum men has assumed 
the proportions of a national sport. The Tropical Oil Com- 
pany, which is indirectly controlled by the Standard interests 
and, as already noted, is now producing some 50,000 barrels per 
day, is the object of frequent newspaper attacks. The Andean 
Corporation, owner of the pipelines which carry the Tropical’s 
petroleum from Barranca Bermeja to the sea and controlled 
likewise by the Standard, is also being severely criticized. The 
journalists and some of the politicians contend that the Nation 
is not receiving its just share of the profits. Forgetting the 
backwardness and expensiveness of their transportation sys- 
tem, many Colombians also complain of the high price which 
they are compelled to pay for gasoline; namely, from 45 cents 
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on the coast to 86 cents per gallon in Bogota. The important 
De Barco concession, which passed a few years ago into the 
hands of the South American Gulf Oil Company, a company 
in which Secretary Mellon is an important stockholder, has 
recently been revoked, and the Gulf is now being subjected to 
the inconveniences and delays of litigation. Moreover, there 
has often appeared in Colombia a disposition to play British 
oil interests against those from the United States. This dis- 
position first revealed itself in 1914 when Sir Weetman Pear- 
son (Lord Cowdray) barely missed obtaining an oil concession 
from the Colombian Government which amounted practically 
to an exclusive right to exploit the petroleum resources of the 
whole country. More recently it has shown itself in the nego- 
tiations with Colonel H. I. F. Yates relative to a concession 
in the Uraba-Atrato River region. Colonel Yates has offered 
the Colombian Government unheard-of royalties and agents of 
American oil companies in Colombia suspect that this British 
subject is being actuated by the double motive of hampering 
their operations and of building an inter-oceanic communica- 
tion designed to compete with the Panama Canal. 

Within the last few months the Colombian petroleum ques- 
tion has entered—or is reported to have entered—the field of 
diplomacy. In February of this year the newspapers of Bo- 
gota published the report that Francis B. Loomis, noted for 
his former connections with the late Theodore Roosevelt, had 
presented the case of the Yankee petroleros (oil men) to the 
State Department and that ex-Senator Piles, United States 
Minister at the Colombian capital, had been instructed to enter 
into informal discussion with the Minister of Foreign Affairs. 
The press was furious. Nearly all journalists agreed that 
Colombia’s “good friend” Mr. Piles should be informed that 
Colombia was not Nicaragua and that Colombian statesmen 
were perfectly capable of living up to their international obli- 
gations and looking after their own affairs. 

On June 3, however, President Méndez issued a decree sus- 
pending the reglamentary decree of January 28 and, hence, 
holding in abeyance Law 84 of November 17, 1927, until the 
Supreme Court could render its decision in the matter. When 
will this decision be forthcoming? In the event that recent 
legislation is declared unconstitutional, what will be the nature 
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of future legislation and decrees? Will the petroleum prob- 
lem be settled promptly so that the companies which have dis- 
covered oil may proceed to develop their holdings or will it 
“drag its tedious course for years through the Colombian 
courts and the American State Department” as occurred in 
the case of Mexico? These are some of the questions which 
are now in the minds of the representatives of American oil 
men in Colombia. 

With reference to the purpose and policy of the Colombian 
Government, two facts appear clear to the impartial observer: 
(1) It is determined that the Nation shall not suffer because of 
mistakes made during the chaotic period of its history and 
through lack of foresight on the part of former statesmen. (2) 
It is unwilling, at a time when the demands of the Nation for 
petroleum are small and when its financial needs are urgent, 
to permit this commodity to be taken out of the country and 
consumed by more advanced peoples, leaving Colombia little 
more than the “holes in the ground” ; and, hence, is determined 
that the Nation shall control the development of its oil re- 
sources and profit by taxing the industry to the utmost limit 
that it will stand. In other words, assuming that the Colom- 
bian Government is honest, one finds here another illustration 
of one of the most difficult problems of our age, the conflict 
of local laws and movements involving a desire for political 
and social betterment with vested foreign economic rights.’ 





1In the preparation of this article the following sources have been 
consulted : 

J. W. Thompson, Petroleum Laws of all America (Washington, Gov- 
ernment Printing Office, 1921). 

Ernesto Vasco Gutiérrez, Codigo de Petroleros (Bogoté, Imprenta 
Nacional, 1927). 

Republica de Colombia, Ministerio de Industrias, Ley 84 de 1927 (Bo- 
gota, 1927). 

Decree 150 de 1928, in Diario Oficial, January 30, 1928. 

P. L. Bell, Colombia: An Industrial and Commercial Handbook (Wash- 
ington, Government Printing Office, 1921). 

El Tiempo and El Debate (daily newspapers of Bogota), March, 
1927, to May, 1928. 

O’Shaughnessy’s South American Oil Reports, March, 1928. 











RURAL VOTING IN CALIFORNIA, 1900-1926 


BY CHARLES H. TITUS 


University of California at Los Angeles 


In a recent study of “Voting in California Cities’ the out- 
standing conclusion drawn therefrom was that the vote cast 
relative to the size of the population or of the voting popula- 
tion varied inversely with the size of the population of the 
city, i.e., the larger the city the smaller the relative vote cast.* 
This finding raised an additional problem in the general study 
of voting in California. Was the maximum interest in voting 
as indicated by the quantity of votes cast for presidential 
electors, Governor, Congressman, and Assemblyman to be 
found in cities with a population of from 7,000 to 10,000 
or in the smaller towns and rural areas? This could not be 
ascertained from the study of city voting alone. 

Furthermore, the question was raised as to whether the 
rural electorate had the same or different interests on election 
day. Were they more concerned with the election of President 
and Congressman or with Governor and Assemblyman? In 
other words were they more provincial or less than the voters 
in the cities? 

And finally, what additional information, such as trends, 
tendencies, and the like, could be secured by treating statisti- 
cally the total vote cast in some of the rural communities of 
California? 

As a consequence this problem of “Rural Voting in Califor- 
nia” was undertaken. The same period of time—the first 
quarter of the twentieth century—and the same offices— 
presidential electors, Governor, Congressman, and Assembly- 
man—-were considered as in the previous study. In as far as 
possible the same methods were employed in order that the 
two studies might be compared and combined. 

There are twenty-three counties in California which, during 
the period under consideration, had no cities or towns of any 





1See “Voting in California Cities, 1900-1925,” pp. 383-399, Volume 
VIII, No. 4, The Southwestern Political and Social Science Quarterly. 
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considerable size (with the exception of Eureka in Humboldt 
County, no city or town included in this study had more than 
7,000 inhabitants). These fall conveniently into four classes. 

The first consists of eight of the eastern tier of counties, 
bordering on Nevada. They are— 


Modoc 
Lassen 
Plumas 
Sierra 
Nevada 
Alpine 
Mono 
Inyo 


The eastern part of these is in general a continuation of the 
Nevada desert, while to the west they extend into and across 
the Sierra-Nevada Mountains. These very geographic con- 
ditions account to a considerable extent for the meagre trans- 
portation facilities and the sparsely settled communities, and 
thus justify listing this group as rural. 

The second group includes nine counties in the “Great Val- 
ley” (Sacramento-San Joaquin). These extend with the ex- 
ception of Sutter County, which lies in the center of the Sacra- 
mento Valley, either eastward into the Sierras or westward 
into the coast ranges. These counties are— 


Sutter Mariposa 

Yuba Madera 

Amador Tehama 

Calaveras Colusa 

Tuolumme , 


To a certain extent similar conditions prevail as in the first 
group. Furthermore, the proximity of good-sized towns or 
cities in neighboring counties has retarded the development 
of urban areas, thus justifying the listing of these counties 
as rural. 

The third group consists of three counties, 


Trinity 
Napa 
San Benito 
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tucked away, each in its own valley, in the coast ranges. 
These are, to a large extent, off the main lines of travel and 
communication, and are predominantly rural in their interest, 
with lumbering as an important industry in Trinity and agri- 
culture and dairying as important activities in Napa and San 
Benito. 

The last group is composed of three coastal-mountainous 
counties, two in the far northwest—Del Norte and Hum- 
boldt—and one on the southern coast—San Luis Obispo. 
These counties are essentially rural because of their geo- 
graphic location and of the activities and interests of the 
people. 

The widely separated and, to a certain extent, the unre- 
lated facts, total votes cast for the four offices, have been 
collected and arranged in series for each of the twenty-three 
counties. The population of each county for each year since 
1900 has been estimated. Also the voting population, i.e., the 
number of persons who could have voted on November 1 of 
each year, has been secured and arranged in series for each 
county. The counties have been classified according to popu- 
lation and voting population. And finally, the series, votes 
cast per 1,000 of the population, and the series, votes cast 
per 1,000 of the voting population, have been secured for the 
offices voted for in each county. 

A word must be added concerning the method used in esti- 
mating the populations of these counties. The population 
figures for each county were taken from the census returns 
of 1900, 1910, and 1920. After testing a number of annually 
compiled series of phenomena recorded for each of the coun- 
ties included in this study, it was found that the series, 
grade school (first to eighth, inclusive) average daily at- 
tendance for 1900, 1910, and 1920 more closely paralleled 
actual population changes in these counties than any of the 
other series considered. Interpolating between the known 
ratios of the census years, a series of ratios results, which 
when multiplied by the grade school A.D.A., of the given year 
produces a fairly satisfactory estimate of the population of 
the county for that year. This method is applicable to these 
California counties in this period. 
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Summarizing: 

1. The Subject, total vote cast for presidential electors 
(hereafter referred to as President), Governor, Con- 
gressman, and Assemblyman. 

The Location, twenty-three rural counties in California. 
The Time, 1900 to and including the election of 1926. 
The Measuring Devices, population and voting popula- 
tion which enables us to have two series—votes cast per 
1,000 of the population, and votes cast per 1,000 of the 
voting population. 


m 9 fo 


II. RESULTS 
1. Changes in Voting Behavior During the Period 


In presenting the results which appear under this heading, 
it is convenient to divide the subject into three sections: 
absolute voting, voting relative to population, and voting rela- 
tive to voting population. 

When absolute votes cast is the basis it is found that during 
the period the fluctuations have been, in general, quite erratic. 
There have been seven presidential and seven gubernatorial 
elections. Using the vote cast for a given office in the previous 
election as the base, changes in behavior can be considered. 
Each of the counties in each of the subsequent elections might 
have cast approximately the same vote, or a larger vote, or a 
smaller one when compared with the vote cast in the prior 
election. 

In the study of votes cast for President it is found that in 
1904 fifteen counties cast a smaller vote and eight a larger 
vote than in 1900. In 1908, ten counties cast a smaller vote 
and thirteen a larger vote than in 1904. In 1918 two counties 
cast a smaller vote and twenty-one a larger vote than in 1908. 
This election presents the nearest approach to uniform be- 
havior in the study of votes cast for President. The election 
of 1916 when compared with 1912 had twenty counties casting 
a larger vote and three a smaller one. In 1920 twenty coun- 
ties cast a smaller vote and three a larger one than in 1916. 
And in 1924 nine cast a smaller vote and fourteen a larger one. 
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The votes cast for Congressman and for Assemblyman 
shows even wider fluctuations than do the votes cast for 
President. 

The study of votes cast for Governor presents a similar 
picture: In the 1906 election there were ten counties with a 
larger vote and thirteen with a smaller one than in 1902. In 
1910 increases appeared in fifteen, and decreases in seven. 
In 1914 all twenty-three show an increase when compared 
with 1910 and in 1918 all twenty-three show decreases when 
compared with 1914. Nineteen counties increased in 1922 
and four decreased. Fourteen counties increased their vote 
in 1926 and nine decreased. Again wider fluctuations ap- 
peared in the votes cast for Congressman and Assemblyman. 

During the period of our study some of the counties in- 
creased in population and others decreased. This fact must be 
borne in mind as the trend of voting in this period is con- 
sidered. The counties which increased in population cast a 
larger absolute vote at the end of the period when compared 
with the beginning, and those counties which decreased in 
population cast a smaller absolute vote at the end. This 
later fact was partly or temporarily offset by the introduction 
of woman suffrage in 1912. 

There was a general decrease in population in the following 
counties and a corresponding increase in the absolute vote 
cast: 


I II III IV 
Modoc Yuba Napa Del Norte 
Lassen Sutter San Benito Humboldt 
Plumas Colusa San Luis Obispo 

Inyo Teharna 
Madera 


On the other hand, nine counties lost in population in this 
period and a corresponding decrease in the absolute vote cast 


appears. 
I II III IV 


Sierra Amador Trinity 
Nevada Calaveras 
Alpine Tuolumme 


Mono Mariposa 
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It will be noted that the losses occurred to a large extent 
in the counties located in or near the Sierra Nevada Moun- 
tains. 

When the voting behavior of these rural areas is measured 
relative to the population of these areas it is found that in- 
creases in the number of votes cast for President have oc- 
curred in twenty-one counties and that in twenty of them 
increases have occurred in the votes cast for Governor. 


ARITHMETIC MEANS OF VOTES CAST PER 1,000 OF POPULATION 
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Madera stands out as the county that has cast a smaller vote 
for both President and Governor since the adoption of woman 
suffrage in California. 

On the other hand, when votes cast per thousand of the 
voting population is considered, it is found that for the period 
1900-1926 there was a decline in the vote cast for President 
in twenty-one of the twenty-three counties and for Governor 
in twenty-two of the twenty-three counties. 

The effect of the adoption of the Woman Suffrage Amend- 
ment upon voting relative to the voting population is presented 
in the table which follows. 


ARITHMETIC MEANS OF VOTES CAST PER 1,000 OF POPULATION 
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One county—Trinity—cast a relatively larger vote for 
President after the adoption of woman suffrage. The vote 
cast for Governor remained about the same in both periods in 
the case of Inyo County. 

Having compared the behavior in the two periods, the next 
problem was to analyze the voting behavior in each of these 
periods. 

In the first period, 1900-1911, the trend of voting for Presi- 
dent relative to voting population in twenty of the twenty- 
three counties was definitely downward. The same is true of 
the voting for Governor. In the case of Modoc County the 
trends were definitely upward for both President and Gov- 
ernor. With Alpine and Del Norte the trends were upward 
in the case of President. And in the case of Napa and Lassen 
the trends were upward for Governor. 

In the second period, 1912-1926, there were eight counties 
whose trends were upward when voting for Governor and 
fifteen whose trends were upward when voting for President. 
This is a definite indication that the introduction of woman 
suffrage in California has at least tended to show up the 
decline in participation in voting when compared to the voting 
population. An intimation to the same effect appeared when 
the votes cast relative to population was under consideration. 
In that case sixteen counties showed a decline in the first 
period, and thirteen counties showed an upward trend in the 
second period when voting for President. In the case of votes 
cast for Governor seventeen showed a decline in the first period 
and only fifteen in the second. 

When the votes cast for Congressman and Assemblyman 
were considered relative to population and voting population, 
results appeared to be similar to the results just stated of votes 
cast for President and Governor, but with this main differ- 
ence—the trends and the important suggestions or results are 
not as pronounced and clear as they are when considering 
votes cast for President and Governor. 


2. Difference in Votes Cast for the Several Offices 


The first problem under this heading was to compare the 
votes cast for President with those cast for Governor. Since 
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at no time in the period under consideration did the voters of 
California have the opportunity of voting for President and 
Governor at the same election, it was almost out of the ques- 
tion to compare the vote cast in one election for President 
with the vote cast at another election for Governor. (The 
President was elected in 1900-1904, etc., while the Governor 
was elected in 1902-1906, etc.) However, as a result of 
taking the arithmetic means of votes cast per 1,000 of the 
population for President and for Governor for each county 
over the period considered one basis of comparison between 
these two offices was established. There were held seven elec- 
tions for President and seven for Governor. The result of 
this investigation shows that sixteen of these rural areas cast 
a larger vote for Governor than for President, four a larger 
vote for President than for Governor, and the remaining three 
presented no significant differences between the vote cast for 
one or for the other. Plumas, Sierra, San Benito, and San 
Luis Obispo cast a larger vote for President than for Gov- 
ernor. Sutter, Calaveras, and Yuba cast relatively the same 
vote for each office. 

In comparing the vote cast for President with Congress, 
President with Assemblyman, Governor with Congress, and 
Governor with Assembly, it must be borne in mind that there 
were seven elections and twenty-three counties considered. 
Thus with each pair of offices there were 161 (723) compari- 
sons. In only seven cases out of the 161 was the vote cast for 
Congress larger than the one cast for President. In nine 
cases the vote cast for Assemblyman was larger than the vote 
cast for President. The vote cast for Congressman was in 
three cases only larger than the vote cast for Governor, and 
in comparing the vote cast for Governor with that cast for 
Assemblyman no cases appeared out of the 161 in which the 
vote cast was larger for Assemblyman than for Governor. 

Comparing the vote cast for Congressman with that cast for 
Assemblyman 322 (23x14) comparisons appeared. In one 
hundred thirty-nine (139) of these cases the vote cast for 
Assemblyman was greater than the vote cast for Congressman, 
43.1 per cent of the instances. 
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3. Measures of Voting Tendencies 


As was stated in the previous article, “It is one thing to 
determine the direction of trends and of tendencies,—it is 
another to show the magnitude of these trends and to measure 
the tendencies.” For our purposes, where the period under 
consideration is short and where there are only a few terms in 
any of the series we shall confine ourselves to the method of 
“fitting a straight line” to our series. Furthermore, what- 
ever the true character of the trend curve (assuming it has 
one) a section of it so short as that with which we deal would 
not sensibly deviate from a straight line. And finally this 
method of measuring these series was used so that this study 
could be compared with the study of city voting. 

For each trend line there are three significant data exhibited 
in the tables which follow, viz., the value of “‘a,” of “a-+-nb,” 
and of “b.” That is, the ordinate (representing votes cast 
per 1,000 of the population or of the voting population as the 
case may be) in 1900, the like ordinate in 1924, and the mean 
biennial change in votes cast per 1,000 of the population or of 
the voting population. 

The first table will present these trends from the standpoint 
of population and the second from that of voting population. 

In regard to the first table it is noted that the three minus 
items in the column “b” for Governor are very small and can 
for all practical purposes be eliminated. This leaves Napa 
County as the only county in either column which is not in 
harmony with the general trend. 

As for the second table, again two of the amounts are quite 
small, which leaves only one county, in this case, Trinity, 
moving upward when the general trend is downward. 

When population is the base it is interesting to note that 
eleven counties show a larger amount in column “a” for Gov- 
ernor than in column “a” for President, seven a larger amount 
for President, and in five cases the amounts in the two columns 
are relatively equal. When the two columns “a+nb” for 
President and “a+-nb” for Governor are compared it is found 
that in twelve cases the larger item is found in the first column 
and in eleven cases in the second column. 
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In comparing column “a” for President with “a” for Gov- 
ernor, when voting population is the base, it should be noted 
that seventeen of the counties show a larger amount for Gov- 
ernor while only six show a larger amount for President. 
On the other hand, when columns “a-+nb” for President and 
“a+tnb” for Governor are compared only five counties show 
a smaller amount while eighteen show a larger amount when 
compared to the other column. The differences, however, 
appear smaller when considering “a-+nb” than when consid- 
ering “a.” 


4. Geographic Location 


In the study of city voting it was found that location seemed 
to be a minor, or better still, an insignificant factor when it 
came to affecting voting behavior. The same appears to be 
true in this study; no significant results have been found in this 
study of rural voting.’ 


5. Voting and the Size of the County Population 


The twenty-three counties, for this phase of the problem, 
were ranked from largest to smallest at every election, first 
on the basis of population, and second, on the basis of voting 
population. Humboldt was first throughout the entire period 
both on the basis of population and on that of voting popula- 
tion and Alpine was twenty-third throughout the entire period 
on both bases. 

In classifying these areas on the basis of size of population 
or of voting population it was necessary to fit the classifica- 
tion to the counties, not the counties to the classification. At 
one end stands Humboldt County with a population in 1926 
of 41,000 and a voting population of 23,000 and at the other 
end is Alpine County with a population in 1926 of approxi- 
mately 150 and a voting population of about 90. 





2Perhaps a method will be worked out in the near future which will 
produce some positive results. I! am not willing to accept these negative 
results as final. 
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The first classification was as follows: 


A above 40,000 

B 25,000 to 40,000 
C 20,000 to 25,000 
D 15,000 to 20,000 
E 10,000 to 15,000 
F 5,000 to 10,000 
G_ below 5,000 


The “G” class was sub-divided into three classes, below 


1,000, 


1,000 to 3,000 and 3,000 to 5,000. This classifica- 


tion was to make possible the study of the effect of the size of 
the population upon voting when population is the basis. 

The second classification was similar to the first except 
that classes “A,” “B,” and “C” were combined with Class 
“D,” i.e., the first class was 15,000 and over. This classifica- 
tion was for the work in voting population. 

When population is the base the following results appeared: 


1, 


In all seven elections for President the highest votes 
appeared in one of the sub-classes of Class “G,” 2.e., 
below 5,000. 

The same was true in the case of seven elections for 
Governor. 

The smallest vote for President was found in Class 
“B” on three occasion (1900, 1912 and 1916), in Class 
“D” on two occasions (1920 and 1924), in Class “ER” 
(In 1908), and in Class “F” (in 1904). (There were 
no counties in either Class “A” or “C” until 1924.) 
The smallest vote for Governor was found in Class “B”’ 
on five occasions (1902, 1906, 1910, 1914, and 1922), in 
Class “D” on one occasion (in 1926), and in Class “F”’ 
on one occasion (1918). There were no counties in 
Class “A” or “C” until 1926. 


When voting population is the base the following results are 
found: 


i, 


In all seven elections for President the highest votes ap- 
peared in one of the sub-classes of Class “G,” i.e., be- 
low 5,000. 

In five of the seven elections for Governor the highest 
amounts appeared in one of the sub-classes of Class “G” 
(1902, 1906, 1918, 1922, 1926), in the sixth case, 1910, 





‘ 
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the highest amount was in Class “F”’ and in the seventh, 
it was in Class “D’). (N.B.—For the work in voting 
population classes “A,” “B,” and “C” have been com- 
bined with Class “D.’’) 

3. The smallest vote for President was found on six oc- 
casions in one of the sub-classes of Class “G’’ (1900, 
1904, 1908, 1912, 1916, and 1924), and on one occasion 
in Class “D” (1920). 

4. The smallest vote for Governor was found on four oc- 
casions in one of the sub-classes of Class “G” (1906, 
1914, 1918, and 1922), on two occasions in Class “F” 
(1902 and 1926), and en one occasion in Class “E” 
(1910). 

A brief survey of the series of votes cast for Congressman 
and for Assemblyman relative to the population and the voting 
population indicates that the same general situation exists as 
with the votes cast for President and for Governor. 


III. CONCLUSIONS 


It must be borne constantly in mind that the conclusions 
drawn in this study are applicable primarily to the twenty- 
three California counties, to the four offices, and to the period 
1900-1926. 

On the other hand, these conclusions are valid for other 
areas, other offices, and other periods, just to the extent that 
these counties or these offices or this period are representative 
of larger areas, other offices, or larger periods. 

Subject then to the above qualifications we conclude that: 

1. The trend of absolute voting for the twenty-three coun- 
ties, taken together, has been definitely upward during this 
period. 

2. On the other hand, the trend of absolute voting for the 
counties, considered geparately, has followed the trend of the 
population of the given county, i.e., absolute voting varies 
directly with changes in population. 

3. The trend of votes cast per 1,000 of the population has 
been downward from 1900 to 1912 in the cases of both Gov- 
ernor and President. Since 1912 there has been no definite 
trend in the case of either Governor or President. For the 
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entire period, 1900-1925, the trend of votes cast per 1,000 
of the population has been definitely upward. 

4. The trends of votes cast per 1,000 of the voting popula- 
tion have been distinctly downward, for the period prior to the 
adoption of the Woman’s Suffrage Amendment they have been 
definitely downward, and since the adoption of the amendment 
the trend lines have presented no definite trends. 

5. The largest vote cast in a given election will be cast 
for President in the general national elections, and for Gov- 
ernor in the general state elections. In general it can be said 
that a larger vote will be cast for Governor than for President. 

6. The adoption of the Woman’s Suffrage Amendment re- 
duced, in many cases, the magnitude of the decline in voting 
behavior and, in a number of cases, turned the trend curve 
from its downward path to an upward one. 

7. The fluctuations in voting from one election to the next 
were quite systematic in the middle portion of the period con- 
sidered, but there was a general absence of uniformity among 
the counties in the first six elections and in the last four. 

8. Geographic location is a minor factor in affecting the 
voting behavior of rural communities. 

10. These results suggest that rural communities are 
slightly more interested in state problems than in national 
ones. 

11. Rural areas treated collectively cast a larger relative 
vote (on the basis of voting population) than do urban areas 
taken collectively. 

12. From the standpoint of absolute voting, the larger the 
population of the rural area the larger the vote cast. 

13. From the standpoint of votes cast per 1,000 of the 
population, or of the voting population, the reverse statement 
is true, the smaller the population of the area the larger the 
vote. (This conclusion is very clear when the twenty-three 
counties are considered as a unit in relation to the classifica- 
tion of cities. On the other hand, it is not so clear when the 
twenty-three counties are themselves classified on the basis of 
either the size of the population or of the voting population.) 

14. In general it can be said that as a county became larger 
in voting population the relative vote cast becomes smaller. 
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15. Regardless of whether counties decreased or increased 
in population during the period studied, there was a general 
gain in the quantity of votes cast relative to the population. 

16. On the other hand, regardless of whether there was 
an increase or a decline in the voting population of the coun- 
ties, it can be said that, in general, there was a decline in votes 
cast per 1,000 of the voting population. 

17. The higher relative vote cast in rural areas, compared 
with the vote cast in the urban areas, partly offsets the fact 
that more than 50 per cent of the people now live in urban 
communities and leads to the inference that, perhaps, the 
control of government, as far as the ballot box is concerned, 
has not passed from the hands of the leaders of the rural com- 
munities. 

18. The problem as to whether democratic institutions, 
such as universal suffrage, are compatible with large cities and 
rapidly growing urban areas still stands unanswered. On the 
other hand, the conclusion that the smaller the population of 
a given area the larger the relative vote, stands out in clearer 
relief than it did previously. But, on the other hand, the indi- 
cation that the adoption of the Woman’s Suffrage Amendment 
has partly counteracted this tendency to fail to vote, leads to 
the inference that the problem is not as serious as it at first 
appeared. The elections of 1928 and 1930 and the census of 
1930 may throw sufficient light upon the question that it may 
be satisfactorily answered for a time, at least. 

The prosecution of this study has suggested to the writer 
a number of other related problems which might be profitably 
examined. Some of the more important ones are as follows: 

Did the leaders in the rural areas have control of the 
state government? 

If so, have they lost that control? 

Are the voters in the rural areas more provincial than their 
city neighbors? Are they really more interested in voting for 
Governor and Assemblyman than for President and Congress- 
man? 
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When will there be an improvement in methods? 

Are the size and shape of the rural precinct and the location 
of the polling places conducive to greater participation in the 
use of the franchise? 


And, to what extent does the geographic location of a 
political unit affect the voting behavior of the voters of that 
unit? 
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Spender, J. A., Life, Journalism and Politics. Two volumes. (New 
York: Frederick A. Stokes Company, 1927.) 

The value of these two volumes by the veteran Liberal editor lies both 
ir the important events of his long life and the point of view of the man 
himself. The story is personal, the kind of pleasant, genial talk ex- 
pected from successful English gentlemen who cannot keep back from us 
their conviction that the part played was well worth doing by them. It 
is good talk, all in perfect taste, and not anything which is indelicate 
either in the acting or in the telling. These volumes supplement the 
more valuable accounts of events given by Grey and Asquith, and provide 
a commentary of English public life during the years which is not given 
by either of the administrators of affairs. In fact, the impression is 
forced upon the reader, at least this reader, that Spender is at times 
intent upon supporting the policies of Grey to the limit. His account 
of the long years of watchful waiting in the British Foreign Office of 
the way England’s friendship must finally go is as unsatisfactory as the 
confession of Grey himself of the inevitability of war under the European 
system. What is now always called “the European system” in the books 
of memories and observations has taken the place of the myth of war-guilt. 
And while Spender stoutly affirms the essential rightness of the English 
position against the diplomacy of the German government, he sees in 
the World War the indictment of the press and leadership by politicians, 
“A man of my generation,” he says, “can never forget the monstrous 
stroke of fate which fell on those who chanced to be born between the 
years 1878 and 1898, or think of the scores of thousands who went to 
early graves in the Great War without feeling their fate to be a reflec- 
tion on his title to be alive. Still more so if he took any part in public 
affairs and had any responsibility, even indirect, in the shaping of the 
policy which was a sentence of doom for so many of his juniors.” 

This acceptance of the serious responsibility of an editor’s duty is 
confirmed by the long years during which Spender, while serving the 
Liberal cause, did his best to raise the moral standards of national life. 
He studied eagerly the sources of information to be found in state reports, 
committee hearings, royal commissions, and in every question of public 
importance where his editorial services were to be given he wanted to 
know all the facts. He was most useful to his party in doing that 
research study which gave a sound basis of argument to many popular 
Liberal proposals. He believed it to be his duty as a newspaper man 
to give facts, and his regard for the readers of his paper (never a 
large number, and for that reason all the more respected by Spender) 
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is manifest in his continued devotion to the hard job of each day giving 
them the raw material of opinion. He confesses that his aim was to 
guide opinion and to supply the material from which intelligent opinion 
could be formed. His ideals were ideals of honesty and independence 
and conviction; mass-circulation and -profits never lured him from his 
early days in Hull to the last years of the Westminster when the shadow 
of Northcliffe fell across the whole of English public life. He saw what 
was happening to the old newspaper, especially the paper of politics and 
opinion. He did not underestimate the insatiable appetite for power 
which possessed Northcliffe, and he also saw that Northcliffe could not 
make up his mind as to what to do with it when he got it. Spender 
gives first-rate evidence of his charitable judgment as well as his 
shrewd sense when he says that a candid study of Northcliffe’s mind 
and method would be of enormous value to the psychologist of these 
times. “He was immensely important, however many solemn people 
might try to blink or evade the facts. He and his imitators influenced 
the common mind more than all the education ministers put together; of 
all the influences that destroyed the old politics and put the three-decker 
journalist out of action, his was by far the most powerful.” Spender 
declares that Northcliffe in a sense was the only completely convinced 
democrat he ever knew. His proof of this is that Northcliffe did really 
believe that things ought to be decided by the mass opinion about them, 
“and to find out what that was or what it was going to be, and to ex- 
press it powerfully, seemed to him not only profitable but right and 
wise.” This English Hearst was a perpetual amazement to him, says 
Spender, in his complete detachment from what are ordinarily sup- 
posed to be the merits of things and total absorption in what people 
thought about them, until Spender grasped that Northcliffe’s mind really 
did work in this way and that he did honestly think the fact of a thing’s 
“catching on” to be the proof of its rightness. It is well to have this 
considered estimate of Northcliffe by a man who also knew the whole 
scene of English public life and a man who tried to do his job in a 
vastly different way from the ambitious, ruthless, scheming, romantic 
Northcliffe. 

The keen study of Northcliffe is matched throughout the delightful 
volumes by the pen-pictures of the leaders of English public life. The 
biographer of Campbell-Bannerman is of course always fresh in his 
treatment of that splendid Liberal chief, but men of the type of Rose- 
bery, John Morley, Harcourt, Parnell, and Joseph Chamberlain fare 
handsomely in the kindly, tolerant judgment of Spender. It is in the 
pages of Spender where are given the judgments on leading men and 
their motives of action, on events and their significance, that the high 
value of this kind of “quality” journalism is best seen. You are con- 
vinced of Spender’s respect for facts and his zeal to get at them; 
especially with regard to the complex questions of England’s policy with 
regard to India, Ireland, and Egypt, you may feel that here is a 
newspaper man who took his job as seriously as that of a responsible 
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cabinet member. Here is life, journalism and politics combined at their 
best in English public affairs. The American reader reflects that such 
writing as Spender has done in these two volumes and in his Public Life 
are not yet found in this country. It may be that the time has passed 
when there can be any such alliance between government and press and 
public affairs as certainly gave Spender his unique place in England 
during the best days of the Westminster and the Liberal Government 
from 1905 to 1914. 

Thera is a clear statement of what this distinguished newspaper man 
learned from the war, and what his views are with regard to popular 
government and the chances for its success. It is well to give these 
views because it is as a student of public life that Spender would have 
his fame endure. The responsibility of the war was spread over fifty 
years and distributed between six principal powers and innumerable 
ministers, most of them creatures of the hour, who found themselves 
faced with an accumulation of established facts in which it was danger- 
ous to make even a well-intentioned departure. Spender sees the hope 
of the future not in people more moral or more pacific than they were, 
but that they will not be placed in the circumstances in which the world 
found itself at the outbreak of the Great War and in the preceding years. 
His conclusion is that the Great War arose out of a state of opinions 
which regarded war as a legitimate and normal method of promoting 
national interests; and to prevent opinion slipping back into that atmos- 
phere is perhaps the greatest task before the coming generation. 

Spender confesses he never for a moment regarded democracy—repre- 
sentative government based on a wide suffrage—as a solution of the 
problems of government. But he has regarded it as the system which 
gives a civilized and reasonably well-educated people the best opportunity 
of securing fair and just government and expressing its own character 
through its government. To a Liberal, such as Spender, liberty and 
self-expression are things which have a value in themselves, and the loss 
of which would be a real deprivation. Thus to have a constant reminder 
in the theory of the state of the worth of the individual, and democracy 
has this great merit, “is a great thing and a noble thing and a Christian 
thing.” “Morally,” says Spender, “I can think of no greater set-back 
than that humanity should be declared or proved incapable of it.” 
Popular government has burdens placed upon it which it cannot be 
expected to carry with its present mechanism; but there is a way to 
harness opinion to knowledge and steady the emotions of the multitude 
with experience and science. This, to Spender, is the master problem 
of our time. 

After the years, the lean years of Liberalism, after the War and its 
sophisticated revolt against the incapacity of democratic government, 
how fine a thing is this recorded faith of a veteran who sees a way of 
justice and commonsense for mankind to go unafraid. 

CHARLES W. PIPKIN. 


Louisiana State University. 
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Chase, Stuart, and Schlink, F. J., Your Money’s Worth. (New York: 
The Macmillan Company, 1927, pp. 285.) 

I am in the market for an automobile. This is not an invitation to 
the supersalesmen of the community. It is a confession that I have 
sold my old car, and that in the not far distant future I expect to replace 
it with another. Not being a sufficiently skilled engineer to pass inde- 
pendent judgment upon the relative merits of the score or more passen- 
ger cars on the market (and, in truth, lacking the facilities for adequate 
testing even though I might have the requisite training), I find it neces- 
sary to resort to the claims of the competitive producers as a guide in 
arriving at a decision. I turn to the automobile section of the Sunday 
edition of a metropolitan newspaper, one catering to high-class adver- 
tisers and avowedly an exponent of the maxims of the Truth in Adver- 
tising League. Knowing these facts, I feel reassured. Reassurance 
gives way to certainty as I read: “The car we now invite you to see is 
so outstandingly superior to any that you have ever seen or, indeed, 
imagine that you need go no further. To drive it is to own it.” My 
equanimity is slightly disturbed, however, as I turn to the claims of a 
competitor: “When you see this new car your first exclamation will be 
one of unqualified admiration. It represents a truly sensational achieve- 
ment. America has been electrified by this creation of a bigger and 
better motor car and by its being offered at a price so low as to be 
actually amazing.” Doubts having been hereby aroused, I continue my 
quest for comforting and convincing guidance. “No matter how much 
you pay you cannot match the genius which finds expression in this car— 
the genius which has made it known as the greatest post-war achieve- 
ment of automotive engineering.” Doubts give way to confusion as I 
encounter in rapid succession a further bombardment of conflicting 
claims: “All the tremendous strides of the automotive industry since 
the dawn of the twentieth century are now embodied in a single motor 
car.” “Overnight a new standard of motor car value has come into 
existence; overnight a new motoring phrase has come into use.” “The 
greatest sensation of America’s greatest industry.” “The fine car of the 
low priced field.” “Not just a new automobile, but a wholly new idea 
in methods of modern transportation.” And finally: “The most val- 
uable car that has ever been offered for so little money.” 

“IT can’t believe that,” said Alice. “Can’t you?” the Queen said in a 
pitying tone. “Try again: draw a long breath, and shut your eyes.” 
Truly has the modern consumer become an Alice in a Wonderland of 
modern salesmanship. But what can be done about it? It is possible on 
either a public or private proving ground and in the laboratory to put 
competing automobiles through standardized tests under controlled con- 
ditions and to determine thereby their relative merits as to durability, 
gasoline consumption, breaking ability and the dozens of other factors 
of interest to the farsighted consumer. In truth, I am told that the 
Bureau of Standards at Washington, D. C., has been conducting recently 
an investigation of this sort into the light car field to be used as a 
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guide in the Government’s purchase of its own cars. I, as a private 
consumer, although a public taxpayer, am not entitled to, and, indeed, 
cannot secure, this information. My own dilemma briefly epitomizes the 
burder of the author’s tale. The consumer in the more or less self- 
sufficient households of the early nineteenth century, possessing as he did 
certain practical standards of workmanship which served as a protection 
in making his limited purchases, has been replaced under the exigency 
of mass production, carried on in modern factories, by a consumer who is 
utterly unfamiliar with standards of value and who finds it necessary 
to purchase virtually everything consumed in his daily life. The more 
easily duped modern consumer is confronted by a multiplicity and in- 
creasing variety of products turned out by myriad producers, each com- 
peting for the limited purchasing power of the general public. This 
new competition in salesmanship has developed its appropriate technique 
in modern advertising. Advertising is both cumulative and competitive. 
The increased sales effort of one concern necessitates a corresponding 
increase in sales effort by competing concerns. And whatever may be its 
virtues; advertising has frequently resulted in a resort to quackery and 
fraud and has certainly injected an element of uncertainty and confu- 
sion into the purchasing of the products of modern industrialism. The 
authors describe in chapter and verse this confusion as it manifests itself 
throughout the entire range of domestic consumption from pajamas 
to toilet soap; from heating appliances to dustless floor brushes; from 
typewriter ribbons to hair oil; from house paints to pacifiers; from 
automobile to roofing materials; from bath salts to iron-tonics. 

Nor are the authors content with a mere statement of the case. 
Already there are in existence agencies both public and private which 
have as their object the standardization of commodities and the supply- 
ing of scientific information regarding their character. A remedy for 
the existing confusion might in part be attained through the extension 
and correlation of the activities of these existing agencies. Above 
all, the findings of the Bureau of Standards must be made available to 
the wayfaring man. For the rest, a program of education, both public 
and private and somewhat in the nature of self-help, which has as its 
object the informing of the consumer as to just what is offered and 
just what he wants in a commodity; and finally the development of dis- 
crimination and judgment which will permit intelligent reading of the 
verbal offerings of the producers, and of a sense of proportion and 
humor which will place guarantees and testimonials in their proper 
perspective. 

The sensitive and discriminating economist will no doubt find much 
in Your Money’s Worth to disturb him. Here and there he can perhaps 
point to logical lapses and theoretical shortcoming. But the fact re- 
mains that the author’s analysis presents on the whole a remarkably 
accurate and convincing picture of the confusing state into which 
modern marketing and salesmanship have fallen. It is, moreover, an 
unusually striking presentation and makes always interesting and at 
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times fascinating reading. Your Money’s Worth, the sale of which 
is said already to have run into the thousands, may well represent a 
significant step in the slow process of educating the consumer. 
GEORGE WARD STOCKING. 
University of Texas. 


Ellwood, Charles A., Cultural Evolution: A Study of Social Origins and 
Development. (New York: The Century Co., 1928, pp. xi, 267).) 

At a time when treatises on anthropology by men who are not field 
workers are regarded as doctrinaire, Dr. Ellwood has essayed an inter- 
pretation of the whole field of culture. He will not escape criticism. 
Nevertheless he has done a useful piece of work, not so much because of 
its originality as its synthetic completeness. The anthropologists them- 
selves have recently been feeling their way, somewhat blindly, toward a 
sociological interpretation of their data, largely neglected since the time 
of Morgan and Brinton in this country. The term culture itself is a 
major evidence of this trend, for this term owes its vitality and popu- 
larity to the fact that it is a device of the anthropologists for giving 
due weight and recognition to the social environments,! without accepting 
the absurdities of the old anthropogeographic school in their over-empha- 
sis upon the potency of the natural environments. The value of 
Ellwood’s volumes inheres in the fact that almost invariably the progres- 
sive reconstruction of a science must take place from the standpoint 
of the science toward which it is reconstructed, and this occurs through 
the utilization of the data of the reconstructed science by the reconstruct- 
ing science in its own efforts at generalization and explanation. Thus 
the psychologists were incapable of escaping from the instinct fetish by 
their own efforts and the biologists did not willingly throw off the 
inheritance basis. Sociology, in each case, having need of the data of 
these sciences, forced the new or sociological interpretation upon the 
attention of the sciences from which sociology took its data. In like 
manner the sociologists have been most active (in spite of the progress 
made by Wissler, Goldenweiser, Kroeber, Lowie, and Wallis) in giving a 
sociological interpretation to anthropological data. 

Ellwood’s central theses are that culture dominates the development of 
personality and is the most powerful antecedent factor in the determ!na- 
tion of the institutions of any one age (although the natural environ- 
ments lie in the background); that this culture is cumulative and arises 
as the product of the learning process, and is, therefore, acquired; and 
that it has a regular, almost natural, curve of evolution which is similar 
in all its phases or aspects. The first two of these propositions are 
accepted by practically all sociologists,? but the third will meet with more 





1See L. L. Bernard, “A Classification of Environments,” American Journal of Sociology, 
November, 1925. 

*The first two theses of Ellwood are practically identical with my own contentions 
with regard to the social environments. Cf. op cit.; also An Introduction to Social 
Psychology, chapters 5, 6, 10: Ogburn and Goldenweiser, The Social Sciences and Their 
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opposition, perhaps even to the point of being characterized as a survival 
of the metaphysical concepts of progress of the eighteenth century. Cer- 
tainly it may be said that the author has unduly smoothed the interesting 
curves which he has placed at the ends of his chapters. 

While the book is obviously written in support of the theses stated 
above, incidentally it portrays for the student and general reader the 
general stages and periods of cultural evolution. Thus it is a treatise as 
well as a polemic, perhaps more the former than the latter. Ellwood 
recognizes and emphasizes the supreme importance of language as the 
medium through which) culture accumulates. He has a fair criticism of 
Wissler’s universal culture hypothesis. He conceives of culture as essen- 
tially an adjustment technique and develops his treatment throughout the 
volume in the light of this conception. 

The book will be interesting to the historian of ideas and to the social 
psychologist, among other reasons, because it shows a marked growth of 
liberalization in the author’s thinking. Only the shell of his old instinct 
theories remains, culture (the social environment) having come to be the 
all-important explanatory factor. There is less hostility to economic 
interpretation (determinism), and he now recognizes that all interpre- 
tations are essentially theories of determinism, whether they be theolog- 
ical, biological, ideological, or metaphysical. He recognizes also a degree 
of connection between war, despotism and the state (p. 208) that would 
win the approval of even the Socialists, and between superstition and 
absolutism (p. 212) that would probably not please the fundamentalists. 

To the reviewer there seem to be some decided errors, the most out- 
standing of which is his contention (p. 66) that the differentiating 
factors between man and the lower animals are qualitative instead of 
quantitative. He also over-intellectualizes the process of cultural growth 
(pp. 76, 104, 114, 206). At times he seems to hold to almost absolutistic 
criteria of morality, truth, ete. (pp. 221-222). He makes much of 
analogies (pp. 90, 93, 104, 135, 158, 254, 258). Although he rejects 
Wissler’s universal pattern theory, he himself (as did some of the early 
instinctivists) derives most modern cultural patterns from a few primi- 
tive ones, such as reproduction, nutrition, and defense (pp. 87, 90, 93, 
104, 122, 133—140, 163, 168). 

Ellwood is a most decided partisan of science and criticizes severely 
some of the modern tendencies toward mysticism. In fact, he is one of 
the most outstanding neopositivists of our time. The book is decidedly 
wholesome, although it is not wholly free from errors. While it is con- 
cerned with all phases of cultural evolution, it pays particular attention 
to the development of institutions. His main ideas can scarcely be said 
to be original with him, but this is not necessary in a treatise or a 
textbook. He has drawn most heavily upon the work of Thomas, Dewey, 
Herrick, and Bernard. The volume is particularly significant as a 
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symptom. There will be many more similar attempts at sociological 
interpretation of anthropological data—cultural generalization—in spite 
of the warnings of Lowie. Perhaps we are returning in this respect to 
the method of Spencer, but with a much larger store of data from which 
to generalize. 
L. L. BERNARD. 
University of North Carolina. 


Shenton, Herbert N., The Practical Application of Sociology. (New 
York: Columbia University Press, 1928, pp. 259.) 


According to this author, sociology is the open sesame to social control 
in all fields of human endeavor. And sociology means “applied soci- 
ology.” “Sociological understanding is social power,” the first sentence 
of the first chapter, is his golden text; the remainder of the volume is a 
dialectical exegesis on this thesis. The book is devoid of factual re- 
search. It is largely an excursus into terminological classification. 
Even here it is not particularly original, but it may aid in clarifying the 
ideas of some students. 

Part I (five chapters) is devoted to the needs, possible applications 
and formulations of “useful sociology.” It briefly surveys a few of the 
sociological writings in the field of social motivation and control, the 
main emphasis being upon the views of Ward and Giddings. Special 
attention is given to four types of “practical sociology”: the growing 
coéperation between sociologists and social workers, the Community 
Movement, rural sociology, and educational sociology. He concludes 
that while many other sciences have contributions to make in all problems 
of social control, applied sociology, a sociology of ways and means, is a 
necessary part of the technique of every social art. Agreed. 

Part II attempts to set forth the reciprocal relations between general 
sociology, applied or practical sociology, social economy, social technique, 
and social art. In the opinion of the reviewer, this is the most important 
part of the book. While agreeing in general, the reviewer is unable to 
see the value or vatidity of the distinction made between general and 
applied sociology. The first is held to be “a comprehensive theory of 
social causation and an exposition of societal phenomena,” “an integra- 
tion of partially tested theories and tentative generalizations with 
limitations that are obvious” (p. 170); “applied sociology is a science 
of practical probability,” “ways and means to achieve proximate social 
ends” (p. 171). It is agreed that the sociology of the past (and also, 
unfortunately, of the present) is largely what he holds “general sociology” 
to be, but the reviewer sees no reason to differentiate between a sociology 
that is really a science and applied sociology as he defines it. 
All natural sciences deal only with “practical problems,” and 
all scientific generalizations are tentative ways and means of 
gaining proximate ends.” Sociology made up of “partial or untested 
theories” is not science. Theories that will not “work,” that do not 
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accurately describe defined phenomena and their interrelations, are not 
sound scientific theories. In other words, “applied sociology” as used 
by the author means the same thing as “scientific sociology,” or more 
briefly, “sociology,” as used by the reviewer. If “applied sociology” 
bears the same relation to sociology as “applied biology” (breeding, 
serology, dietology, medicine, surgery, etc.) does to general biology, the 
reviewer has no quarrel with the term. 

The reviewer agrees heartily that social arts and the technology of 
social arts are quite distinct from the science of sociology. The latter 
determines repetitive uniformities in human behavior and the processes 
by which these are brought about and maintained; social art, by its 
technique, maintains or changes these uniformities according to the 
value-judgments of the social artists or their employers. Of course, 
social art and societal engineering become increasingly dependent upon 
sociology and other sciences for their principles (and indirectly for their 
techniques) ; they are always dependent upon social values for their ends. 
The societal engineer is conceived by Shenton as an applier of the 
principles of sociology, while the social artist draws his principles and 
techniques from all the sciences (p. 223). This distinction seems invalid 
to the reviewer. He would say that the social engineer is merely a 
social artist who is equipped with scientific techniques from whatever 
sciences are useful to him, while most social artists (e.g., social workers, 
preachers, teachers, politicians, business men, etc.,) work by rule-of- 
thumb, common-sense, subjective, hit-and-miss methods. 

The reviewer thoroughly agrees with the behavioristic, quantitive, 
objective methodology Mr. Shenton says the “applied sociologist” must 
use, but he believes that this point of view and approach is identical 
with that of all sociologists who regard their discipline as a natural 
science. 

The book is poorly printed, especially the footnotes. But it is well 
and attractively bound. Five typographical errors were noted. Gid- 
dings is cited forty times and quoted fifteen which is well over twice as 
much attention as either Ward or Spencer get, although they have 
written more on the subject than any other two men known to the 
reviewer. There is a good index but no bibliography. 

READ BAIN. 

Miami University. 


Arneson, Ben Albert, Elements of Constitutional Law. (New York: 
Harper & Brothers, 1928, pp. x, 359.) 


Within the limits of a book of moderate size Professor Arneson has 
given us an elementary treatise on the law of the American Constitution 
whose primary purpose is to provide a text “which may be usuable . . . 
in liberal arts courses in Constitutional Law.” The purpose of the work, 
according to the author, is “to discuss the judicial interpretation of the 
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Constitution in such simple fashion that no knowledge of legal techni- 
calities is necessary to the understanding of the material offered.” This 
purpose has been faithfully maintained throughout, and the result is an 
excellent study of constitutional interpretation thoroughly sound in its 
conclusions, penetrating in its analysis and at the same time simple and 
direct in its language. 

In the first five chapters of the book the author discusses the nature 
of constitutional law and describes the modes of constitutional change, 
the structure of the Federal Court system, the general powers of the 
Federal Government and the place of the states and territories in our 
political system. Other chapters follow dealing with interstate com- 
merce and its regulation, the safeguarding of contracts and personal 
rights, the nature of due process in relation to eminent domain, taxation 
and police power, the equal protection of the law, citizenship and foreign 
relations. On the whole traditional viewpoints are maintained and no 
departure is made from accepted standards of treatnient. The basic 
principles of the leading cases are summarized and presented as the 
fundamental elements in the body of our constitutional law. Quoted 
material from the cases is worked into the body of the text which thus 
becomes an integration or synthesis of interpretations rather than a 
string of assorted citations pieced together with incidental comment. 
The lack of extensive documentation and copious footnote references and 
the absence of bibliographical references to secondary sources may be 
questioned by some, but this method of treatment is in full accord with 
the main purpose of the author to present merely an elementary analysis 
of constitutional principles based upon a limited number of selected cases. 

“A: law is a rule of conduct,” declares the author, “which the govern- 
ment compels us to obey.” The Constitution of our country “in the 
broadest sense . . . . is made up of the law which deals with the essen- 
tials of the governmental system.” Now the written Constitution itself 
and the court decisions interpreting it are the basic elements in our 
constitutional law and these form the subject matter of our study. 
The descriptive material relating to the structure of the Government 
and the court system is well presented; a clear and logical treatment of 
interstate commerce is given and the manner by which contracts are 
safeguarded from impairment by the state explained without involving 
the student in the study of unnecessary legal technicalities. In the 
opinion of the author, however, “due process is the most difficult question 
in the whole field of constitutional law” and “no complete and exhaustive 
definition has ever been given to this subject” for “this clause is still 
being interpreted by the courts.” The discussion of due process throws 
considerable light upon the nature of the doctrine and the treatment of 
due process in its relation to police power is especially good. “By 
police power,” says the author, “we mean the regulation of conduct in 
the interest of public welfare.” It is not at all easy to handle the 
difficult subjects of due process and police power in an elementary fashion 
yet the author has done an excellent piece of work in presenting these 
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phases of the subject with penetrating analysis and lucid exposition in 
chapters that make interesting reading. The whole work is an excellent 
critical analysis of the principles of our constitutional system, presented 
in a manner that is at once logical and suggestive and in language that 
is clear, direct and readable throughout. 
CHARLES WEST. 
Denison University. 


Lundquist, Gustav A., and Carver, Thomas Nixon, Principles of Rural 
Sociology. (Boston: Ginn & Co., 1927, pp. viii, 484.) 


It is a fact so commonplace as to be almost axiomatic that if scientific 
endeavor would justify its existence it must ultimately pay for itself 
in as many dollars and cents as it has cost. And so great is our faith 
in the science of these times that we gladly extend the credit, taking it 
for granted that the huge expenditures of foundations and funds will 
come back after many days, like bread cast upon the waters. Expe- 
rience has shown this faith to be well placed; if it were otherwise, it 
would be folly to continue to spend money so lavishly on scientific 
projects. 

But in our eagerness to shorten the many days of waiting we are 
likely to forget that science, to be successful in its aim, must disregard 
practical considerations while at work. It must be quite as well satis- 
fied to find a given theory false as to find it true. It must seek general 
principles regardless of the effect of the findings upon the special inter- 
ests of any person or group. It must be as nearly disinterested as 
possible. 

To maintain this disinterestedness is difficult in all science, since both 
the patron and the scientist are impatient for quick returns on their 
investment of money and time, but it is especially difficult in sociology. 
For sociology is a new science, not yet free from the influence of its pre- 
cursor, social reform. We find, therefore, that many who call them- 
selves sociologists are but social reformers under another name, or at 
best a mixture of social reformer and sociologist. Under the second 
of these groupings we find Lundquist and Carver as they present them- 
selves in Principles of Rural Sociology. 

Unwilling to limit themselves to the study and exposition of the facts, 
they launch forth at once with instructions for the improvement of 
rural life. They go so far as to maintain that it is part of the proper 
business of the rural sociologists to formulate programs of social better- 
ment and propound them to the people. Doubtless this last is a work 
which someone must do, for, as has been noted, science must some day 
pay its debt. But the crusade of reformation had best be led by some- 
one other than the sociologist. His task is to discover and interpret 
the facts of social life. If he allies himself with any reform movement 
whatever, if he even allows himself to think of his subject in evaluative 
terms, his work as a scientist is bound to suffer. No man unable to 
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forget that the rural social structure needs repairing can by any 
possibility approach a study of it with complete impartiality. 

The book under review cannot be accepted, therefore, as good sociology. 
It is too much concerned with social betterment, too obviously in favor 
of its own conclusions. This is by no means to say that it has no merits. 
The chapters on “How Rural People Feel” and “The Rural Home,” 
particularly, present incisive analyses of their subjects. There is a vast 
amount of useful information about country life in America. In this 
respect the book is both detailed and inclusive. A sympathetic insight 
into the problems of the farmer characterizes every discussion. Fur- 
thermore, the authors show great breadth of view in their appreciation 
of the intimate connection between the economic, political and more 
narrowly social activities of the rural population. Let the book stand 
for what it really is, a general handbook for the rural social worker, 
and it will deserve only the highest commendation. 

CARL M. ROSENQUIST. 

University of Texas. 


Reynolds, George G., The Distribution of Power to Regulate Interstate 
Carriers between the Nation and the States. (New York: Colum- 
bia University Press, 1928, pp. 434.) 


Cn the old town hall of the Hanse town of Lubeck appeared the legend, 
Navigare necesse est, vivere non est necesse. Literally translated, this 
interesting slogan perhaps states the case too strongly. However, if one 
were to take the liberty to translate it, “Transportation is necessary to 
life,” it would state a fact as true at the present time as in the days of 
the Hanseatic League. 

When one considers the complexity of modern civilization and the in- 
terdependence of different geographical areas, it is not surprising that 
the commerce clause of our Constitution has given rise to more litigation 
than any other single constitutional provision. Transportation is so essen- 
tial to human welfare that it has long been subjected to public regulation. 
Public regulation implies power to regulate. In our peculiar dual system 
of government, the problem of the proper distribution of such power 
respectively between the Federal Government and the States to regulate 
interstate carriers has always been a difficult one. It has been 
a problem which has not lent itself to categorical answers. By a long 
series of judicial decisions the courts have sought to draw a line of 
demarcation between the powers of the Federal Government and the 
States respectively to regulate such carriers. Dr. Reynolds heroically 
attempts to interpret the meaning and the significant results of these 
numerous decisions. 

There is nothing new or startling in the method of approach in this 
volume. The work is justified from the standpoint of an exhaustive 
treatment rather than from attempts at originality. The author handles 
the subject in the conventional manner. First he deals historically with 
the general subject of the constitutional grant of federal power. Then 
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he tackles judicial interpretation of the power to regulate interstate 
carriers. This he divides into three periods, first, from 1789 to 1887; 
secondly, 1887 to 1920; and finally, 1920 to 1927. He concludes the 
work with chapters dealing with federal laws affecting state power and 
with the present distribution of power. 

His reference to cases is very exhaustive. In his treatment of the 
period from 1789 to 1887 we find all of our old friends from Gibbons v. 
Ogden to the Wabash case. This, as the author points out, is a period of 
definition and delineation of powers. The second period is marked by 
the Federal Government actually making numerous regulations with the 
result that the scope of the exercise of state powers is limited because 
of the conflict with exercided federal authority. Finally, in the third 
period, dating from the Transportation Act of 1920, we find the Federal 
Government, instead of pursuing a negative policy in regulating, taking 
a positive and constructive stand and actually concerning itself with 
developing a comprehensive transportation system on a national scale. 
Here we see the States deprived of rate making powers and practically 
limited in their regulations to an exercise of their police powers. Newer 
decisions which the author cites are especially interesting, particularly 
those dealing with motor transportation. 

In the concluding chapter Dr. Reynolds gives a brief discussion of the 
present distribution of power. It is interesting to note that federal 
regulation is not entirely satisfactory. Congestion in handling a large 
number of cases, delay in making awards, and local dissatisfaction are 
not uncommon. Perhaps federal regulation to the extent that it has 
been carried is not the final solution. From the standpoint of the 
political scientist, a workable distribution of powers and functions 
between the Federal Government and the States should be a more inter- 
esting if not a more important problem than a consideration of the con- 
stitutional division of powers. Dr. Reynolds mentions a number of 
plans for solving the problem of a proper distribution of powers, but 
one cannot but feel that more space might be given to a consideration 
of this important phase of the subject. This is not offered as a criticism. 
The work is essentially a legal rather than an economic or a sociological 
treatise. The author started out to point out the distribution of powers 
to regulate interstate carriers as evidenced by judicial decisions and the 
task has been performed remarkably well. 

WALTER THOMPSON. 

University of Oklahoma. 


Hankins, F. H., An Introduction to the Study of Society: An Outline 
of Primary Factors and Fundamental Institutions. (New York: 
Macmillan Company, 1928, pp. xvi, 760.) 


Of the making of many elementary sociology books, there is seem- 
ingly no.end. They are so much alike, one wonders if the slight differ- 
ences warrant the time and trouble. Most teachers agree there is no 
wholly satisfactory elementary sociology text. Why, then, do successive 
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writers produce books that are so little different from others already 
in the field? So far as the writer is aware, only two recent texts 
diverge much from the two usual types: the “source book” with com- 
ment, and the “systematic” treatise with references. The two exceptions 
are Hornell Hart’s The Science of Social Relations (Holt, 1927) and 
the book under review. 

But Hankins’ admirable volume is not without its antecedents. 
Chapin’s Social Evolution (Century, 1913 [Revised 1920]), though much 
less comprehensive, is very similar in approach and content. Kelsey’s 
Physical Basis of Society (Macmillan, 1922) is somewhat in the same 
vein, though it lacks the logical organization and scope of Hankins’ 
book. The reviewer is certain that many sociologists will say the latter 
is not “an introduction to the study of society” at all. It is true that 
we come to a definition of sociology only on page 167, of society on page 
444, and we never do come to a systematic discussion of the sociological 
materials of the present. Modern sociological problems are adverted to 
incidentally throughout the whole book, but for the most part, the 
content is geography, biology, and ethnology. 

But this is precisely what the author has tried to do—‘“to give the 
student . . . . the broad background necessary for the advantageous 
pursuit of advanced courses” (Preface). At present it is obvious that 
most sociology students plunge into the subject without sufficient knowl- 
edge of the basic facts of geography, biology, psychology, and ethnology 
as they bear upon present sociological and social problems to profit 
greatly from their study of sociology. Hankins has presented this 
material concisely, clearly, and with a rigidly scientific point of view. 
The initial chapter on “Pitfalls of Bias,” “Theological, Magical and 
Scientific Points of View,” and the “Origin and Evolution of Life,” 
is one every freshman in every department should read. 

There is some discussion with which the reviewer would be inclined 
to disagree or at least to demand a more tentative presentation: the as- 
sumption that social phenomena are more “complex” than other natural 
phenomena (pp. 5-6, 20 passim); that higher northern than southern 
negro death rates are due to the migration of the negro from his 
“natural habitat” (pp. 150, 185); that the white man is biologically 
unfitted to live in the tropics (185-6); a rather uncritical acceptance of 
Huntington’s climatic theories (Chap. V); a too orthodox disposal of 
the Neo-Lamarkian thesis; he even cites the old rat-tail amputations 
as disproof (pp. 226-7); and an exaggeration of the “menace of the 
moron” (249 ff.) These are minor points on which one man’s idea is as 
good as another’s. The only criticism is the failure to indicate their 
controversial status. On the whole, the book is an admirable presenta- 
tion of a well selected list of topics with which every student of sociology 
and other social sciences should be familiar. The chapters on the 
“Origin and Antiquity of Man,” “Races,” and “Myth, Magic, Religion 
and Science,” are especially good. 

The book is well printed, bound, and indexed. It has a fine selection 
of maps, pictures, graphs, and schematic arrangements. At the end 
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of each chapter there is a list of stimulating questions and a carefully 
selected group of readings and references. 
READ BAIN. 


Miami University. 


Dexter, Robert Cloutman, Social Adjustment. (New York: Alfred A. 
Knopf, 1927, pp. xii, 424.) 


In the first chapter of this book the author vigorously denies having 
any intentions of writing sociology in the theoretical sense. Yet the 
reviewer was so completely misled by the title that neither the first 
chapter nor the book as a whole could entirely remove the feeling of 
disappointment that comes from finding something to be different from 
what was expected. For unquestionably Robert Cloutman Dexter’s 
Social Adjustment sounds like sociology. The term has been taken 
from common language and converted by repeated usage into a scien- 
tific concept with a fairly definite meaning for sociology. To find it used 
as the name of a book describing and advocating social reforms is 
something of a shock. 

The book deals in general with the same aggregation of difficulties as 
is tradit:nally dealt with in books on social problems or social pathology. 
Physica. and mental defects, either as a cause or as a result of social 
and economic maladjustment, comprise the larger number of these prob- 
lems. Poverty, disease, vice, crime and divorce, each the subject of 
voluminous writing in recent years, are typical examples. It is there- 
fore the nature of the presentation rather than the choice of materials 
which gives the book its life and, individuality. 

In this presentation the author scorns the cold impartiality of the 
investigator. He is not concerned with explanations or fundamental 
causes. He sees poverty or crime or whatever problems he may have 
under consideration as malignant sores threatening the existence of 
society. He sees these evil conditions perpetuated by groups of people 
who profit from them and straightaway he becomes righteously indig- 
nant. He is positively angry with the quack doctors. And several 
patent medicines are so utterly worthless or harmful as to receive men- 
tion by their specific names. 

This point of view quite naturally leads to strong emphasis on the 
cure. Sick society, like a sick man, needs a medicine with directions 
for taking. The author undertakes to meet this need through a dis- 
cussion of the organized attempts of society to cure itself and through 
advocation of various programs of reform. Descriptions of organiza- 
tions and reform movements take up much space in the book and con- 
stitute one of its most attractive and valuable features. If allowance is 
made for the limitations of a single volume as a means of treating so 
large a subject, the history of social reform, thus incidentally embodied, 
forms a worth-while contribution. 

Somewhat less praiseworthy, perhaps, are the author’s recommenda- 
tions for future betterment. Education of the public and the passage 
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of suitable laws appear to be the central points around which most of 
these recommendations are grouped, the underlying assumption being 
that people will do what is right if they know the facis and that since 
we do know the facts we have only to legislate all social ills out of 
existence. Experience seems to indicate, however, that professional 
criminals may pursue their careers even though fully convinced of the 
anti-social nature of their activities. Moreover, it appears impossible 
to bring about sweeping changes in human behavior through legal en- 
actments. 

But here again the reviewer’s criticism may be due to misconception. 
Possibly the readers for whom the book is written must be approached 
in just such a fashion. Perhaps their coéperation is easier to secure by 
enthusiastic optimism than by frank admission of the bitter truth. And 
in that event the author’s implicit assumption that we know what to 
do if only we would do it may be entirely justified. 

CARL M. ROSENQUIST. 

University of Texas. 


Ireland, Alleyne, The New Korea. (New York: E. P. Dutton & Co., 
1926, pp. xii, 354.) 


With the publication of The New Korea, by Alleyne Ireland an addi- 
tion of some value was made to the rapidly increasing body of material 
dealing with the general problem of colonial administration. The design 
of the volume is simple. An introductory chapter is devoted to an 
analysis of Korea’s position in Far Eastern affairs, and to the general 
question of nationalism versus imperialism. This is followed by a 
chapter containing a brief description and history of the country. 
After this the author launches at once into a study of Japanese adminis- 
tration in all its phases. This part of the book covers eight chapters 
and includes such topics as governmental organization; laws and courts; 
police and prisons; finance; education; and medical, sanitary, and social 
services. The last three chapters treat of the economic development of 
the country. The appendices contain pertinent documents, such as the 
treaty of annexation, and rescripts, instructions and proclamations 
relating to governmental problems. 

As the author presents the record of Japanese administration the 
reader can hardly avoid the conclusion that notable progress has been 
made in Korea since 1910. In spite of the care with which the author 
has studied documents, made investigations, and brought his material 
together in this volume, it would, nevertheless, not be difficult to point 
out important limitations and even defects in the book. One may 
readily admit that in a treatise of this kind controversial, political, and 
moral questions should be carefully avoided. At the same time one can 
hardly avoid the impression that the author has relied too much upon 
official Japanese sources, particularly the Annual Report on the Admin- 
istration of Chosen, 1922-1928. In short, the whole volume smacks of 
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officialdom, as though investigation in connection with its preparation 
was carefully guided by colonial officials. Yet fairness compels us to 
state that the author gives nowhere any occasion to suspect that he has 
deliberately touched up his picture so as to put Japanese administra- 
tion in the best possible light, unless it be that he sticks to matters the 
truth concerning which seems reasonably beyond a doubt. He has not 
embellished or whitewashed; he has merely written a record, a record 
that even severe critics of Japan must admit is remarkable for its 
achievements. As such it should be welcomed. It may well be added 
to The Far Eastern Tropics and Tropical Colonization to form a trio of 
valuable studies of colonial administration. What we now need is a 
whole series of carefully written, unbiased studies of colonial adminis- 
tration in all of the important dependencies, including the mandated 
areas. When that is done, we may hope to be able to make a scientific, 
comparative study of colonial administration in general. 
CHARLES A. TIMM. 


University of Texas. 


Seitz, Don C., The “Also Rans.” (New York: Thomas Y. Crowell Com- 
pany, 1928, pp. xxiv, 356.) 


A successful presidential candidate always becomes a rather well- 
known figure in American history, and yet, after the smoke of the 
battle has cleared away and the leading aspirant has won, his unsuc- 
cessful opponent is quite often consigned to historical oblivion with only 
a bare mention by the writer of history. Lord Bryce’s query as to why 
great men are not elected President might be deemed pertinent by the 
reader who peruses Mr. Seitz’s book, in which the author, a distinguished 
Eastern newspaper man, describes the political life of eighteen “great 
men who missed making the presidential goal.” Fifteen of these failed 
to get enough votes; three were never voted on by the pople. 

In his introduction the author appraises very briefly the Presidents 
of the United States, preceding his discussion by asking: “Measured 
by the requirements of a government for the people, by the people, in 
the general public interest, how many of the men who have been elected 
President of the United States have measured up to the standard?” In 
the mind of Mr. Seitz, few, if any, of our Presidents have conformed to 
the standard. Then the author proceeds to iay bare the political facts 
in the life of each of eighteen men who missed the presidency, detailing 
in an interesting way their struggle for the highest office in the world. 
Beginning with the fascinating career of Aaron Burr, Mr. Seitz con- 
tinues with an account of Crawford, Calhoun, Clay, Cass, Webster, 
Scott, Fremont, Douglas, Seward, McClellan, Seymour, Greeley, Tilden, 
Hancock, Blaine, Butler, and Bryan. Truly this is an interesting array 
of great men, many of whom had real claims to the presidency and 
missed it by the slightest turn of events. 
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The book is enlivened by the personal opinions of the author, although 
these detract somewhat from its usefulness and accuracy. Its most 
interesting revelation is the stern political requirement of “availability” 
for the presidential candidate—a requirement which many of our 
greatest statesmen could not fill. After a perusal of its contents, the 
reader will doubtless agree with the author’s statement in the Foreword: 
“In politics, as in battle, mischance often plays a greater part than 
leadership. Great men who aspired to fill the highest office in the world, 
the Presidency of the United States, have more than once met Waterloos 
either in convention or at the polls at the hands of their inferiors.” 

J. ALTON BURDINE. 

University of Texas. 


This little book by Clifton Johnson, The District School as It Was 
(New York: T. Y. Crowell Company, 1928, pp. xii, 171) is picturesque, 
interesting and, on the whole, rather charming. It is well written in a 
light and pleasing style although somewhat marred by the fact that the 
author passes from one phase of his description to another with so little 
connection as to give one rather the impression of a series of pictures 
than of a concerted whole. The book was first published in Boston, in 
1833, was republished in 1852, and is now presented in practically the 
original form. It is a series of descriptions of the old New England 
district school, both the summer or Dame School and the winter or 
regular session, together with accounts of the masters, the character 
of the work done, the methods used and the type of discipline preserved. 
The account of the manner of teaching the alphabet to the beginners, or 
abecedarians as they were called, and of the stern methods of presérv- 
ing discipline, are exceptionally interesting. Again, the important place 
which the school held in the life of the community is indicated by ‘the 
account of how the building was located as nearly in the center of ‘the 
district as the surveyor could determine it, the result being that it 
was sometimes placed at the top of a high and steep hill. Altogether, 
the book is very readable and throws some interesting light on the 
manners, customs and beliefs of the people in this region and period 
of our national history. 


J. E. J. 


Mr. Robert Cooley Angell in his book, The Campus (New York: D. 
Appleton & Co., 1928, pp. xii, 239), attempts to study scientifically under- 
graduate life in the American university. Basing his study largely upon 
personal observations at the University of Michigan, the author discusses 
sympathetically and with deep insight the general character of undergrad- 
uate life, the foundations of this character in contemporary conditions, 
both economic and social, and the relative importance and position of 
learning, home life at the university, campus activities, recreation, self- 
support, religion, and morals in the life of the average university under- 
graduate. The lack of desire for learning on the part of the average 
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student, his apportionment of time in such a wide variety of fields of 
endeavor, and the need for a readjustment are facts pointed out by 
the author with which the careful observer of present-day university 
life must agree. The so-called “modern revolt” makes such a study 


more interesting and important. 
d. A. &. 


William H. Richardson’s compilation of the Public Papers and Letters 
of Cameron Morrison, edited by D. L. Corbitt (Raleigh: Edwards and 
Broughton, 1927, pp. xlviii, 365), is a collection of the public documents 
of the Governor of North Carolina from 1921 to 1925. The volume 
needs no apology. It is the record of a man whose progressiveness in 
programs of state administrative reorganization, functional expansion, 
taxation, and efficiency in government has won a merited distinction 
among the contemporary school of state governors. While the book 
necessarily is somewhat limited in appeal, it will prove extremely useful 
to serious students of the practical phases of state administration. 
The documents are, on the whole, very well selected and edited. The 
introductory biographical sketch by Justice Heriot Clarkson of the 
North Carolina Supreme Court affords an interesting background for 
an authentic documentary record of brilliant and constructive leadership 
and public service. 

R. A. E. 


A second edition of American Presidents, by Thomas Francis Moran, 
has recently come from the press of Thomas Y. Crowell Company (New 
York, 1928). Dr. Moran, Professor of History and Economics in Purdue 
University, has taken the opportunity afforded by the revision to rewrite 
the book and bring it down to date. He presents very interesting thumb- 
nail sketches of all our chief executives in a manner at once readable 
and sound. Chapters are added on the topics, “Why Great Men Are Not 
Chosen President,” and “The Ethics of the Presidential Campaign.” 
Though obviously printed for popular consumption, the book will prove 
instructive and enjoyable to all students of our political institutions, for 
it throws considerable light on the character of the men who have con- 
trolled the destiny of the nation. 

S. D. M. Jr. 
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